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REPORT TO THE HEALTH AND WELLNESS CENTER FOUNDATION BOARD  

DATE: March 7, 2013 

TITLE: Substitution of Subcontractor for the Desert Hot Springs 
Community Health and Wellness Center Project 

RECOMMENDATION 
That the Desert Hot Springs Health and Wellness Foundation Board finds Pacific Custom 
Pools a non responsible subcontractor and serves notice of prime contractor's request 
to substitute swimming pool subcontractor for the John Furbee Aquatic Center Project 

DISCUSSION 
On January 9, 2013, Pacific Custom Pools (PCP), the John Furbee Aquatic Center swimming 
pool subcontractor, demobilized their construction crews from the project site, leaving a 
considerable amount of work remaining to complete the pool construction. As a result, on 
January 11, 2013, the project prime contractor, Doug Wall Construction (DWC), provided '24 
Hour Notice' to PCP to complete their portion of the work per their contract and the project plans 
and specifications. On January 14, 2013, DWC served PCP with a Notice of Non-Compliance 
and since has not received any contact or correspondence from PCP as to their intent to 
comply. DVVC has determined that the pool subcontractor has "abandoned" their remaining 
contractual obligations and is requesting the Desert Hot Springs Health and Wellness 
Foundation Board's (Foundation Board) authorization to substitute the pool subcontractor. 

Public Works Contract Code Section 4107 allows awarding authorities to grant a prime 
contractor's request to substitute a subcontractor provided any of the situations listed in Section 
4107.1-8 occur during the contract period. DWC has determined that at least two (2) conditions; 
4107.3 "listed subcontractor fails or refuses to perform his or her subcontract" and 4107.7 "work 
performed is substantially unsatisfactory and not in substantial accordance with the plans and 
specifications" and "the subcontractor is substantially delaying or disrupting the progress of the 
work" (paraphrased). 

The Foundation Board is required by Section 4107.9 to determine and provide notification of 
such to PCP as a 'non responsible contractor' prior to the execution of a substitution. To 
minimize excessive delay, DVVC initiated the process to solicit bids from no less than three (3) 
interested pool construction subcontractors immediately after PCP abandoned their contract. 
Upon the Foundation Board's approval, DWC will mobilize the new subcontractor to perform the 
remaining work to include installation of chemical tanks/pumps, connection of aqua solar 
system, system controller initiation, deck and pool equipment, competition start blocks, lane 
delineators and water polo equipment. 

FISCAL IMPACT 
The prime contractor, Doug Wall Construction, has not claimed additional costs to the project 
associated with this action. 

EXHIBITS 
1) 24 Hour Notice 
2) Notice of Non-Compliance 
3) Public Works Contract Code Section 4107 
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DouG WA LL CONSTRUCT ION , INC 
CA a -LA' '43112 

Doug Wall Construction, Inc. 
Re: 24 Hour Notice to complete contract work 
Project: Desert Hot Springs Health and Wellness Center 
1/11/2013 
To: Jim Barger with Pacific Pools 

Dear Jim, 

Let this letter serve as a 24 hour notice for you to complete your scope of work for completion of the pool. 
Specifically per your Contract and per plans, specifications, and approved submittals, You are expected to: 
1 - Provide a list of all items outstanding with a date of delivery to the project and a duration of install time. 
2 - Provide adequate workers every work day until your scope of work is complete. 
If you do not respond to this notice with specific item completion dates and workers accordingly within 24 
hours, we will he forced to complete the remaining portion of your incomplete work at your cost per article 
3.4 and 3.5 of your Subcontract Agreement with us. The Project Specifications clearly state that you are to 
provide a complete and operational pool system with a minimum 14-day trouble free operation period. 

The list of items incomplete to date are including but not limited to: 
Hand and Grab Rails at all side steps 
Starting Platforms 
Racing Lanes and Reels 
Racing Lanes and Storage Reels 
Back Stroke Pennants 
Recall Ropes 
Deck Mounted War Polo Goals 
Life Guard Chairs 
Disabled Chair Lift 
Pool Cover and Storage Reels 
Pool Vacuum 
Wall Brush 
Pool Water Testing Kit 
Pool Signage 
Safety Equipment 
Shower and Eye Wash Station 
Pumps for Chemical System (Chlorine and Acid) 
Start up Training and Field Service for Filters (8) hours 
Start up Instructions for Boiler 
Chemical Control Illustrated Operation Manual 
Chart with Operating Instructions 
Water Testing Results 
On Hand Chemicals 
Start up and Operational Tests operational not less than 14 days 
Chemical System Start Up 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760 -772-8446 Fax: 760 -772-9407 

ITEM 4. 
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Specification Section 13 11 53 3.16,E 
Specification Section 13 11 53 3.16.F 
Specification Section 13 11 53 1.05.13 
Specification Section 13 11 53 1.05,C 
Specification Section 13 11 53 3.16.F 
As shown on plans 

Pool Heater Start Up 
Pool Operation Training 
Operation and Maintenance Manuals 
Record Drawings 
Post Operating Instructions 
Ultraviolet Light Disinfection System 

Schedule (recent notifications and responses) 
*You were notified on 9/7/12 in writing that your date of completion was scheduled for 11/12/12. 
*you were notified on 12/11/12 in writing that our date of completion had been extended to 12/19/12. 
*You responded on 12/11/12 in writing that you would be able to be complete by the end of December 2012 
or Early January 2013. 
*On 12/19/12 you were sent a letter with six attachments reminding you that the Owners Grand Opening was 
scheduled For 1/11/13, and that all work to complete items were expected to be complete before that time. 
The attachments included a work to complete list, a change order summary dated 9/12/12, a schedule dated 
12/10/12, two emails from you, one of which stated your estimate to be complete, and a list of payments 
made to your company dated 12/17/12. 
*In summary, you plastered the pool earlier this week. We filed it with water. You removed your employees 
today with an e-mail stating this is the last straw" and telling D oug Wall that he should find someone else to 
finish your work. The pool is not operational or complete. 

Payment (recent notifications) 
Your have been furnished with current Change Summary ledgers and cost to date ledgers throughout the 
project. On 11/29112 Shelley Baker sent you a ledger and again on 12/19/12 I sent you ledger of all payments 
made to your company. You have been paid 100% of your contract, 100% of all approved change orders, and 
$10,275.35 of your retention. You are currently paid greater than the work you have in place. 

Respectfully, 
William Butler / Project Manager 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 
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.DOITG WALL CONSTRUCTION, INC 
if 	4;112 

Doug Wall Construction, Inc. 
Re: Notice of Non Compliance with the 24 hour notice sent on 1111/13. 
Project: Desert Hot Springs Health and Wellness Center 
1/14/2013 
To: Jim Barger with Pacific Pools 

Dear Jim, 

Let this letter serve as a Notice of Non-Compliance. 

On 1/11/13 you were given a 24 hour notice to complete your scope of work. 
You were instructed provide the following items; 
1 - Provide a list of all items outstanding with a date of delivery to the project and a duration of install time. 
2 - Provide adequate workers every work day until your scope of work is complete. 
Your response today at 2:16 pm was, "As of close of business today PCP will be re-assigning it's workforce to 
other projects". You have not provided workers or any delivery dates of outstanding items as requested. 

At this time let it be clear and duly noted that Pacific Custom Pools has abandoned this project and will be 
replaced by Doug Wall Construction Inc. with work forces able to complete the remaining portion of Pacific 
Custom Pools scope of work per the Plans, Specifications, Approved Submittals and Subcontract Agreement 
at Pacific Pools own cost plus 15% per article 3.4 and 3.5 of the Subcontract Agreement. 

Respectfully, 
William Butler / Project Manager 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 

ITEM 4. 
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PUBLIC CONTRACT CODE 
SECTION 4100-4114 

4100. This chapter may be cited as the "Subletting and 
Subcontracting Fair Practices Act." 

4101. The Legislature finds that the practices of bid shopping and 
bid peddling in connection with the construction, alteration, and 
repair of public improvements often result in poor quality of 
material and workmanship to the detriment of the public, deprive the 
public of the full benefits of fair competition among prime 
contractors and subcontractors, and lead to insolvencies, loss of 
wages to employees, and other evils. 

4103. Nothing in this chapter limits or diminishes any rights or 
remedies, either legal or equitable, which: 

(a) An original or substituted subcontractor may have against the 
prime contractor, his or her successors or assigns. 

(b) The state or any county, city, body politic, or public agency 
may have against the prime contractor, his or her successors or 
assigns, including the right to take over and complete the contract. 

4104. Any officer, department, board or commission taking bids for 
the construction of any public work or improvement shall provide in 
the specifications prepared for the work or improvement or in the 
general conditions under which bids will be received for the doing of 
the work incident to the public work or improvement that any person 
making a bid or offer to perform the work, shall, in his or her bid 
or offer, set forth: 

(a) (1) The name and the location of the place of business of each 
subcontractor who will perform work or labor or render service to 
the prime contractor in Or about the construction of the work or 
improvement, or a subcontractor licensed by the State of California 
who, under subcontract to the prime contractor, specially fabricates 
and installs a portion of the work or improvement according to 
detailed drawings contained in the plans and specifications, in an 
amount in excess of one-half of 1 percent of the prime contractor's 
total bid or, in the case of bids or offers for the construction of 
streets or highways, including bridges, in excess of one-half of 1 
percent of the prime contractor's total bid or ten thousand dollars 
($10,000), whichever is greater. 

(2) (A) Subject to subparagraph (B), any information requested by 
the officer, department, board, or commission concerning any 
subcontractor who the prime contractor is required to list under this 
subdivision, other than the subcontractor's name and location of 
business, may be submitted by the prime contractor up to 24 hours 
after the deadline established by the officer, department, board, or 
commission for receipt of bids by prime contractors. 

(3) A state or local agency may implement subparagraph (A) at its 
option. 

ITEM 4. 
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Cb The portion of the work that will be done by each 
subcontractor under this act. The prime contractor stall list only 
one subcontractor for each portion as is defined by the prime 
contractor in his or her bid. 

4104.5. 	(a; l'he officer, department, board, or commission takina 
bids for construction of any PubltC work or improvement shall specify 
in the bid invitation and public notice the piece the bids of the 
prime contract-ors are to be received and the time by whi ch they shall 
be received. 717. -e: date and time shall be extended by no Less than 7l 
hours if the officer, department, board, or commission issues any 
material changes, additions, Of deletions to the invitation later 
than 72 hours prior to the bid closing. Any bids received after tne 
time specified in the notice or any etension due to material changes 
shall be returned unopened. 

(b) As used in this section, the term "material change" means a 
change with a substantial cost impact on the total bid as determined 
by the awarding agency. 

(o) As used in this section, the term "bid invitation" shall 
include any documents issued to prime contractors that contain 
descriptions of the work to be bid or the content, form, or manner of 
submission of bids by bidders. 

4105. Circumvention by a general contractor who bids as a prime 
contractor of the requirement under Section 4104 for him or her to 
list his or her subcontractors, by the device of listing another 
contractor who will in turn sublet portions constituting the majority 
of the work covered by the prime contract, shall be considered a 
violation of this chapter and snail subject that prime contractor to 
the  penalties set forth in Sections 4110 and 4111. 

4106. If a prime contractor fails to specify a subcontractor or if 
a prime contractor specifies more than one subcontractor for the same 
portion of work to be performed under the contract in excess of 
one-half of 1 percent of the prime contractor's total bid, the prime 
contractor agrees that he or she is fully qualified to perform that 
portion himself or herself, and that the prime contractor shall 
perform that portion himself or herself. 

If after award of contract, the prime contractor subcontracts, 
except as provided for in Sections 4107 or 4109, any such portion of 
the work, the prime contractor shall be subject to the penalties 
named in Se ct ion 4111. 

.-.41411 A prime contractor whose bid is assented may not: 
(a) Substitute a person as subcontractor in place of the 

subcontractor listed in the original bid, except that the awarding 
authority, or its duly authorized  	extent asother:Use 
provided in Ssction 4107.5, consent tt the substittion of another 
per= as a subi7on -:_ractor in any of the following 

(1) When the s_lbcon7lrar listed in the bid, after hawing had = 
reasonable olpp•rtunity to do so, fails or refuses to execute 
wTitten contra:': for the s-::ope of work sq -Deifier:i in the subcontract-or' 
s bid and at the price specified in the s7abcontract ,-, r's bid , when 
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that written contract, based upon the general terms, conditions, 
plans, and specifications for the project involved or the terms of 
that subcontractor's written bid, is presented to the subcontractor 
by the prime contractor. 

(2) When the listed subcontractor becomes insolvent or the subject 
of an order for relief in bankruptcy. 
.V01 When the listed subcontractor fails or refuses to perform his 

or her subcontract. 
(4) When the listed subcontractor fails or refuses to meet the 

bond requirements of the prime contractor as set forth in Section 
4 1 08. 

(5) When the prime contractor demonstrates to the awarding 
authority, or its duly authorized officer, subject to the further 
provisions set forth in Section 4107.5, that the name of the 
subcontractor was listed as ths result of an inadvertent clerica l  
error, 

(6) When the listed subcontractor is not licensed pursuant to the 
Contractors License Law. 

NI When the awarding authority, or its duly authorised officer, 
determines that the work performed by the listed subcontractor is 
substantially unsatisfactory and not in substantial accordance with 
the plans and specifications, or that the subcontractor is 
substantially delaying or disrupting the progress of the work. 

(8) When the listed subcontractor is ineligible to work on a 
public works project pursuant to Section 1 7 77.1 or 1777.7 of the 
Labor Code: 

441 When the awarding authority determines that a listed 
subcontractor is not a responsible contractor. 

Prior to approval of the prime contractor's request for the 
substitution, the awarding authority, or its duly authorized officer, 
shall give notice in writing to the listed subcontractor of the 
prime contractor's request to substitute and of the reasons for the 
request. The notice shall be served by certified or regi.„d mail 
to the last known address of the subcontractor. The listed 
subcontractor who has been so notified has five working days within 
which to submit written objections to the substitution to the 
awarding authority. Failure to file these written objections 
constitutes the listed subcontractor's consent to the substitution. 

If written objections are filed, the awarding authority shall give 
notice in writing of at least five working days to the listed 
subcontractor of a hearing by the awarding authority on the prime 
contractor's request for substitution. 

(b) Permit a subcontract to be voluntarily assigned or transferred 
or allow it to be performed by anyone other than the original 
subcontractor listed in the original bid, without the consent of the 
awarding authority, or its duly authorized officer. 

(c) Other than in the performance of "change orders" causing 
changes or deviations from the original contract, sublet or 
subcontract any portion of the work in e=ess of one-half of 1 
percent of the prim= contractor's total bid as to which his or her 
original bid did not designate a subcontractor. 

4 1 0.9. No subcontractor lisued by a crime =tractor under Sect- on 
4104 as furnishing and installing carpeting, shall voluntarily 
sublet h i s or her subcontract with respect to any portion of the 
labor to be performed unless he or she specified the subcontractor in 
his or her bid for that subcontract to the prime oontraotor, 

tx ,  tt,  ecjin I en crrivir Pi -hi n i 	vccirrie07qorfinn=ni-c-R-p-i-ol n1=E140111 -05000g-file:=4 I 
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City of Desert Hot Springs 
65-950 Pierson Blvd.. Desert Hot Springs • CA • 92240 

(760) 329-6411 

CERTIFIED MAIL NO.: 70031680000436043087 

April 10, 2013 

Mr. Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, CA 91107 

RE: SUBSTITUTION OF SUBCONTRACTOR FOR THE DESERT HOT SPRINGS 
COMMUNITY HEALTH AND WELLNESS CENTER PROJECT (PROJECT) - NOTICE 
OF PUBLIC HEARING 

Dear Mr. Barger, 

Pursuant to Public Works Contract Code Section 4107.9, you are hereby notified that the Desert 
Hot Springs Health and Wellness Foundation Board will hold a Public Hearing on April 17, 2013, 
at 3:00 pm in the Carl May Community Center (located at 11711 West Drive, Desert Hot 
Springs, CA 92240) to consider the request submitted by Doug Wall Construction, the Project 
prime contractor, to substitute the subcontractor of record, Pacific Custom Pools, on the subject 
Project for the following reasons: 

1. PWCC Section 4107.3: ...subcontractor fails or refuses to perform his or her 
subcontract." 

2. PWCC Section 4107.7: "...the subcontractor is substantially delaying or disrupting 
the progress of the work." 

Pacific Custom Pools and Doug Wall Construction shall be granted an opportunity to address 
their respective comments to the Board prior to the Board's action on this matter. 

cc: 	Rick Daniels, City Manager 
Steve Quintanilla, City Attorney/Foundation Attorney 
Rudy Acosta, Construction Manager 
Doug Wall Construction 



1164.49 Law Offices Of 

Marc S. Homme 
A Professional Law Corporation 

P. O. Box 4250 
74-361 Highway 111, Suite 12 

PALM DESERT, CALIFORNIA 92261-4250 
TELEPHONE (760) 568-5694 FACSIMILE (760) 568-1324 

(E-mail) hommelawqtearthlink.net  

April 12, 2013 

TRANSMITTAL VIA PERSONAL DELIVERY 

City of Desert Hot Springs 
65-950 Pierson Blvd. 
Desert Hot Springs, CA 92240 

RE: Substitution of Subcontractor for the Desert Hot Springs Community Health and 
Wellness Center Project (Project) - Notice of Public Hearing 
Hearing Date: April 17, 2013 at 3:00 p.m. 
Project: Desert Hot Springs Health and Wellness Center 

Doug Wall Construction, Inc. (hereinafter referred to as "Wall") has received the City's 
notice of April 10, 2013. You will be receiving by separate cover a letter from Wall explaining in 
detail the numerous violations of contract on the part of Pacific Custom Pools, Inc. (hereinafter 
referred to as "Pacific") and the reasons for the termination of Pacific. As a result of this 
termination and the need to complete the contract, Wall hired the services of a new subcontractor. 
The City has provided notification in its April 10, 2013 letter of grounds to terminate Pacific as 
a subcontractor. The first ground is under PWCC Section 4107.3: "...subcontractor fails or refused 
to perform his or her subcontract." and PWCC Section 4107.7: "...the subcontractor is 
substantially delaying or disrupting the progress of the work." 

Before I address some of the points raised by Wall in its letter to the City, I would like to 
address the City's attention to the attached contract between Wall and Pacific. Pacific in its 
correspondence with this office claims that the contract in some manner was amended by certain 
oral agreements between Wall and Pacific. Wall adamantly denies this statement. Under continued 
threat by Pacific not to complete its work, Wall did sign a contract addendum which in our opinion 
does not substantially change the terms and conditions of the contract as it pertains to the 
performance of Pacific and its requirements under the contract. We would like to point out that 
the addendum was signed under coercion from Pacific who essentially stated "We will not 
complete the work unless you agree to sign the addendum." Therefore, we believe that the 
addendum is legally invalid. In any event, as I mentioned above, we believe that the addendum 
has no effect upon the basic requirements of Pacific under its contract. Its contract is attached as 
"Exhibit I" to this letter. 

I would like to take some time in this letter to point to certain sections of the contract which 
apply to this egregious conduct of Pacific. The points are as follows: 
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1. I address your attention to Sections 2.4 and 2.6 of the contract. These sections 
require that no progress or final payment will be made to the subcontractor unless 
the appropriate releases from the sub-subcontractors and suppliers to the 
subcontractor are provided. As you will note from the correspondence between 
Wall and Pacific these releases were not provided. Despite this fact, Pacific 
continued to demand payment even though it had in fact been overpaid for its work. 

2. Section 3.1 of the contract is adamant that the subcontractor is to provide sufficient 
workers to complete the work diligently to completion and not to hinder or delay 
other trades in the performance of their work. 

3. Section 3.2 provides that the subcontractor is to complete all the work according 
to the schedule attached as Exhibit D to the contract. The important point of section 
3.2 states: 

"It is understood that GENERAL CONTRACTOR reserves the 
right to change the sequencing of the work, if necessary, after 
approval without penalty. The Subcontractor shall satisfy the 
General Contractor's Site Superintendent in providing an adequate 
amount of workers as requested by the General Contractor to say on 
the project schedule as modified by the General Contractor.. .In the 
event that the Subcontractor does not provide an adequate or 
additional work force to the satisfaction of the General Contractor's 
Site Superintendent, outside the General Contractor at the 
subcontractors expense will hire workforces." 

Therefore, the general contractor has a right to revise the schedule and the 
subcontractor unconditionally must move forward to complete the work. 

4. The most damning section of the contract to Pacific is Section 3.4. Since it.is  a 
lengthy provision I will not directly quote the provision in this letter but urge the 
board to review the section. Generally if the subcontractor refuses to provide 
sufficient work and labor to complete the job, the general contractor 
unconditionally may terminate the contract and hire a new subcontractor. Pacific 
argues that it was not paid and therefore it had a right to stop work. This is absolute 
nonsense under the contract and under case law. The subcontractor is still obligated 
to move forward and complete the work even if there is a dispute. The court 
specifically stated in B, C. Richter Construction Co. v. Continental Casualty Co. 
(1964) 230 Cal.App.2d 491, 500 that when a contract contains a provision that the 
subcontractor may not stop work or delay the job even though there be a dispute 
or controversy, the subcontractor must complete the work. If the subcontractor does 
not continue to move forward, the subcontractor will have breached the contract. 

5. The above is buttressed by Section 3.8 which provides that the only remedy by the 
subcontractor for delay by the general contractor is an extension of time to 
complete the work but not any monetary penalty. 
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6. Pacific has continually made claims for additional work or to substitute materials 
called out by the architect and engineer. Critically, this area is governed by Article 
4 of the contract relative to change orders. Section 4.1 of the contract provides that 
change orders must be in writing or subcontractor proceeds at its own risk. If the 
contractor orders a change under a Notice to Proceed, the subcontractor must 
proceed with the work within 48 hours. See Section 4.2. 

7. Section 4.5 provides that the subcontractor is only entitled to receive 10 percent 
above costs after providing detailed information under the remaining sub-
provisions of Section 4.5. Pacific has continually failed to provide the required 
detailed information in order to properly move forward with a change! 

8. Section 5.7 of the contract provides that if a subcontractor claims an excuse for its 
failure to perform the subcontractor must provide ten (10) days written notice to the 
general contractor after the occurrence of the act or omission. While Pacific has 
continually made excuses for its own failure to perform, it has never provided the 
required ten (10) day notice under Section 5.7. 

9. Probably the most important provision of the contract applicable to Pacific in this 
case is Section 5.13 which provides as follows: 

"In the event of any disagreement between GENERAL 
CONTRACTOR and Subcontractor as to (I) the scope of the work 
required under this Agreement, (ii) scheduling, (iii) prior Change 
Orders, (iv) or any other disagreement, Subcontractor will not stop 
working or reduce progress, but will promptly follow the written 
orders of GENERAL CONTRACTOR as to the performance of the 
work, and will continue with the prompt and diligent prosecution of 
the work on the Project; said dispute shall not delay timely 
completion of the Work or any work related thereof." 

As I indicated above, my client is sending its own separate letter with backup 
correspondence. I am also providing backup items with this letter which in many respects are 
cumulative to what my client has sent. There items are as follows: 

"Exhibit 3" - 1/11/2013 - 24 Hour Notice to complete contract work - Wall to 
Pacific; 

"Exhibit 4" - 1/11/2013 - E-mail chain between Wall and Pacific re payments and 
Pacific's statement they are leaving the job; 

"Exhibit 5" - 1/12/2013 - Wall letter to Pacific re 24 Hour notice; and 

"Exhibit 6" - 1/14/2013 - Wall letter to Pacific re Notice of Non-Compliance. 
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I am sending these items because I think they are germane to what I am stating in my letter. I 
believe the correspondence demonstrates that Wall has literally bent over backwards to 
accommodate the incredible unprofessional actions of Pacific. Throughout this job, Pacific has 
attempted to gain an edge. It first attempted to substitute most of the materials called for to be 
provided under the contract. These requests occurred over several months. Most of these requests 
were denied even though the requests were late and not properly provided to the engineer. Next, 
Pacific continually delayed the project by failing to man the job. They complained about changes 
to the schedule but forget that most of these changes to the schedule did not affect its basic 
construction of the pool. While the pool changed direction, the directional change had a minor 
affect upon Pacific's work. While the City added square footage to the building, Pacific could have 
continued to construct the pool to the point of plastering. Instead, Pacific delayed and even when 
it promised to complete the work in its December correspondence, it failed to complete the work 
as promised not only to Wall but to Mr. Acosta. Hence, Wall had no alternative but to fire Pacific 
and to hire a new subcontractor to complete the work. 

This leads me to the final issue. Technically, under the Public Works Contract Code, Wall 
is required to seek the approval of the City before it hires a substitute contractor. We would submit 
that Wall did obtain the approval of the City prior to hiring a substitute contractor. I am attaching 
a copy of the January 29,2013, meeting minutes for the Community Health and Wellness Center. 
It specifically notes that Wall sent out six invitations to bid to finish the pool and that a selection 
would be made by February 1, 2013. While this approval does not technically comply with the 
code, an important case provides that this technicality is de minimis and essentially not necessary 
if in fact the substitution moves forward in good faith. I specifically address your attention to the 
case of Titan Electric Corp. v. Los Angeles Unified School District (2008) 160 Cal.App.4th 188. In 
Titan, the contractor had moved forward and substituted a subcontractor who was in violation of 
its contract. The contractor had not complied with the technical requirements of the public works 
code in seeking the approval of the governmental entity before the substitution. After the work was 
complete, the contractor did move forward to obtain the appropriate substitution from the 
governmental entity. The entity did approve the substitution even though it was after the fact. The 
Court held that the substitution of the subcontractor was properly allowed and that the requirement 
of the code is essentially de minimis when the substitution is appropriate. 

Therefore, we would respectfully submit that the agency ratify its approval of this 
substitution and deny the protest filed by Pacific Custom Pools, Inc. 

Yours very truly, 

MARC S. HOMME 

MSH:tlj 

cc: Client 
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DOUG WALL CONSTRUCTION, INC. 
CA SL Lic # 743112 

GENERAL CONTRACTOR/SUBCONTRACTOR 
AGREEMENT 

CONTRACTOR DOUG WALL 
CONSTRUCTION INC 

PROJECT NAME 

' 

CITY OF DESERT HOT SPRINGS 
CommuNTTY WELLNESS CENTER 
11320 CHOLLA DRIVE, DESERT HOT 
SPRINGS, CA 92240 

DWC CONTRACT JOB 
NUMBER 

1041 OWNER 

ARCHITECT 
(D 0 NOT CONTACT THE ARCHITECT 
WITHOUT EXPRESS PERMISSION FROM BILL 
BUTLER) 

The City of Desert Het Springs 
DLR GROUP WWCOT 
490 S. FARRELL DRIVE, SUITE C-203 
PALM SPRINGS, CA 92262 

SCHEDULE OF VALUES 

CONTRACT AMOUNT 

SPRAY GROUND 
Dwc COST CODE 1116 
S242,264.00 
Swimming Pools 
DWC COST CODE 1340 
$622,780.00 
TOTAL CoNTRAcr 
$865,044.00 

PROJECT MANAGER 

SUPERINTENDENT 

BELL HurLER 760-610-3625 
EILL@DWALLCONST.COM  

To BE DETERMINED 

MONTHLY BILLING DATE PENCIL DRAFT DUE 
15TH OF EACH MONTH 

PROJECT START DATE 7/14/11 

DATE OF WORK ORDER 6/30/11 PROJECT COMPLETION DATE 

_ 

MAY 1Sni2012 

SUBCONTRACTOR 	Pacific Custom Pools, Inc. 
265 North Vinedo Avenue, Pasadena, CA 91107 
Phone 626-795-3400 Fax 626-795-4003 
Contact Josh Rapp 
Contaet Jim Bargen 
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DOUG WALL CONSTRUCTION, INC. 
CA St L te # 743113 

GENERAL CONTRACTOR-SUBCONTRACTOR CONTRACT 

THIS AGREEMENT, Made as of June 27th, In the Year of 2011, 

Between the General Contractor: 
	Doug Wall Construction, Inc. 

And the Subcontractor: 	Pacific Custom Pools, Inc. 

For the Project: 
	

CITY OF DESERT HOT SPRINGS COMMUNITY WELLNESS CENTER 

ARTICLE I 

SPECIFICATION OF THE WORK 

1.1 	This Agreement is for construction of the above Project located at 11.320 CHOLLA 

DRIVE, DESERT HOT SPRINGS, CA 92240. Subcontractor shall furnish the labor and materials to finish the 
work (collectively "Work") per Exhibit "A" (Scope of Work), Exhibit "B" (Inclusions), and Exhibit "C" 
(Plans, Specifications, & Addendums). The signing of this agreement will verify that the Subcontractor has 
reviewed and understood all of the bid documents aforementioned (complete set of blueprints, complete set 
of project specifications, and all addendums and bid RFIts as applicable). The entire work of improvement 
is referred to herein as the ("Project"). 

12 	Subcontractor agrees to furnish all labor, at the applicable prevailing wages rates, 
services, materials, installation, hoisting supplies, insurance, equipment, dust control, traffic control, 
scaffolding, tools, submittals/shop drawings, close-out documentation, all safety measures and other items 
of every kind and description required for the prompt and efficient execution of the work described and/ or 
referenced in this agreement and to perform the work necessary and incidental to complete the scope of 
work listed in Exhibits A and B. 

1.3 	Subcontractor has examined and thoroughly understands that the Plans and Specifications 
identified in Exhibit "C", which are specifically incorporated into this Agreement, will be in accordance 

2 

INITIAL 	\JJ 	 INITIAL 
Coni2ctor 



with the applicable laws, regulations, ordinances, and building codes, and the provisions of this contract at 
no additional cost to Doug wall Construction, Inc. or the Owner. The signing of this agreement will verify 
that the Subcontractor has reviewed and understood all applicable "current" Building Codes as related to 
the bid documents. 

1.4 	Whether or not shown by the Plans or mentioned in the Specifications, the Work 
includes, without additional compensation, the following: (i) any item of labor, service and/or material 
reasonably inferred by the Plans and Specifications or customarily furnished by a subcontractor performing 
work in this line; (ii) any item of labor, service, or material required to make the Work comply with any 
ordinance or regulation; (iii) all plans, drawings, permits, and fees required by law, regulations, ordinance, 
or building code; and (iv) all scaffolding and equipment necessary or required for the performance of the 
work. 

ARTICLE 2 

AGREEMENT PRICE AND PAYMENT PROVISIONS 

2.1 	GENERAL CONTRACTOR agrees to pay the subcontractor, for the strict, full and 
faithful performance of its Work under this Agreement, the sum of S865,044.00, including, but not limited to, 
all City, County and State taxes, upon the following terms. 

2.1a 	The subcontractor shall within 10 days of execution of this contract submit a schedule of 
values for the General Contractor approval. No payment shall be made until the General Contractor has 
agreed this upon. 

2.2 	With respect to monthly progress payments, on every 15th of each month, the 
subcontractor shall submit a pencil draft showing the percentage of the work in places according to the 
schedule of values as described on page one of this agreement, projecting to the end of the month for the 
General Contractor and the Owner's review and approval. Once the pencil draft has been reviewed and 
approved at the end of the month by the Construction Manager and Owner, a notification of the approved 
dollar amount will be sent to the subcontractor's office. The subcontract shall submit invoice(s) and shall 
be accompanied by (I) conditional material and/or labor releases and waivers of lien from Subcontractor 
and all lower-tier subcontractors and all suppliers for the current month, on firms satisfactory to General 
Contractor (ii) unconditional material and labor releases and waivers of lien from subcontractor and all 
lower-tier subcontractors and suppliers for the prior month, on forms satisfactory to General Contractor and 
(iii) such other documentation reasonably required by General Contractor. Progress payments will be made 
to the Subcontractor within (3) days after the General Contractor receives payment from the Owner. 0% 
Retention will be withheld from all progress payments. No progress payment will be made without 
confirmation from the General Contractor's Site Superintendent that As-Built drawings are complete and 
current. 

2.3 	Except as stated above, the final payment to Subcontractor shall be made on or about 3 
days after the General Contractor is paid by the Owner. Before final payment is made to the Subcontractor, 
the Subcontractor shall have completed all work, that Subcontractor shall have delivered all material and/or 
labor releases, and waivers of lien, for itself and for all of its 'sub-contractors and suppliers, as required by 
this contract. That Subcontractor shall have completed all punch list items and provided all closeout 
documents to the satisfaction of the General Contractor and contract documents. 
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2.4 	No progress payment, final payment or other payment under this Agreement shall be 
made without General Contractor's job superintendent's approval and unless accompanied with properly 
executed labor and/or material releases on forms satisfactory to General Contractor. 

	

2.5 	As a condition to receiving or requesting any payment under this Agreement, 
Subcontractor agrees to furnish and deliver to General Contractor a duplicate copy of all plans, drawings, 
diagrams, or applications, if any, required by any law, regulation, or ordinance as a condition for obtaining 
a permit, which are not otherwise in General Contractor's possession; and deliver the Certificates of 
Insurance described elsewhere in this Agreement. 

	

2.6 	Subcontractor agrees to pay when due all valid charges for labor performed and materials 
used in connection with the Work of this Agreement. Subcontractor shall at all times indemnify and hold 
GENERAL CONTRACTOR harmless against all liability for claims and liens (whether valid, invalid or 
disputed) for labor performed or materials used or furnished to be used in connection with Work which is 
the subject of this Agreement, including all incidental or consequential damages resulting to GENERAL 
CONTRACTOR from such claims or liens. Further, in the event suit on such claim or lien is brought, 
Subcontractor shall defend said suit at its own cost and expense, and shall pay and satisfy any such lien or 
judgment as may be established by the decision of the court in said suit. Subcontractor agrees within ten 
(10) days after written demand to cause any lien or the effect of any suit to be removed from the Project by 
property bonding or other means acceptable to GENERAL CONTRACTOR- In the event Subcontractor 
fails or is unable to do so, GENERAL CONTRACTOR is authorized to use whatever means it may deem 
appropriate, including, but not limited to, recording a bond pursuant to Section 3143 of the California Civil 
Code, to cause said lien or suit to be removed or dismissed, and the cost thereof shall be immediately due 
and payable to GENERAL CONTRACTOR by Subcontractor. rr SHALL BE THE RESPONSIBILITY 
OF SUBCONTRACTOR TO PAY ALL OF SUBCONTRACTOR'S SUPPLIERS, LABORERS, 
JOURNEYMEN AND SUB-SUBCONTRACTORS WHEN SUCH PERSONS HAVE RENDERED 
SERVICES. GENERAL CONTRACTOR has the right to request that joint checks be issued to all material 
suppliers, subcontractors, rental companies, whether or not they file a 20 day Preliminary Notice. 

	

2.7 	GENERAL CONTRACTOR shall be entitled to withhold from Subcontractor any 
payments due or to become due for work previously performed, in addition to any other remedies 
GENERAL CONTRACTOR may have hereunder, in the event of the following conditions; (i) 
Subcontractor's failure to correct improper or defective work; (ii) claims or lien claims filed, or notice 
given to GENERAL CONTRACTOR of claims or liens to be filed, against Subcontractor and/or 
GENERAL CONTRACTOR and/or the Project property on account of the failure of Subcontractor to pay 
for labor and/or materials; (iii) a reasonable doubt that Subcontractor can complete the Work under this 
Agreement for the balance then unpaid; (iv) damage to GENERAL CONTRACTOR and/or to another 
subcontractor or its work; (v) failure of Subcontractor's Work to pass any inspections; (vi) installation or 
attempted installation of an item different from that specified by this Agreement, unless approved in 
writing by GENERAL CONTRACTOR; (vii) failure of Subcontractor to make payments properly to its 
supplier and/or subcontractors; and (viii) a reasonable doubt that Subcontractor can complete the Work in a 
timely manner. 

	

2.8 	Final payment hereunder shalt not be due until Subcontractor has delivered to GENERAL 
CONTRACTOR all statutory final waiver and release of lien forms referenced above, as-built plans for 
Subcontractor's Work, and all warranties, guarantees, operating instructions and manuals for 
Subcontractor's Work, all as required by the Plans and Specifications. 

	

2.9 	Subcontractor agrees not to assign any monies due or to become due hereunder. 
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2.10 	Regardless of any previous discussion on this matter, and regardless of any reference to 
contract price escalation in Subcontractor's, any sub-subcontractor's or any supplier's proposals or bids, 
GENERAL CONTRACTOR shall not be required under this Agreement or otherwise to pay escalations 
due to increases in labor or materials or due to any other factor. All escalation in all costs are deemed to be 

included in the Agreement price as it appears in this Agreement. 

	

2.11 	If Subcontractor is indebted to GENERAL CONTRACTOR on any other job or for any 
other reason, GENERAL CONTRACTOR may offset such indebtedness against any payment earned under 

this Agreement. 

2.12 It is understood and agreed that no payment by GENERAL CONTRACTOR to 
Subcontractor shall constitute an acceptance or approval of any labor or material which fails to conform to 
the Plans and Specifications or applicable building codes, regulations, ordinances or laws. 

	

2.12 	Subcontractor shall only use the subcontractors and suppliers submitted to GENERAL 
CONTRACTOR in writing within ten days from the date hereof. 

ARTICLE 3 

TIME OF COMPLETION 

	

3.1 	Subcontractor agrees to commence the work required under this Agreement within 
twenty-four (24) hours after notice by GENERAL CONTRACTOR to do so, to keep sufficient workers, 
supplies of Material, tools and equipment on the job, to prosecute the Work diligently to completion, and 
Subcontractor agrees not to hinder or delay the other trades in the performance of their work. GENERAL 
CONTRACTOR. shall be the judge as to the sufficiency of the workers, suppliers or material, tools, and 
equipment furnished by Subcontractor. 

	

3.2 	Subcontractor agrees to complete all Work under this Agreement in accordance with 
Exhibit D Project Schedule. The sequencing of the work is to be scheduled and approved by GENERAL 

CONTRACTOR. It is understood that GENERAL CONTRACTOR reserves the right to change the 
sequencing of the work, if necessary, after approval• without penalty. The Subcontractor shall satisfy the 
General Contractor's Site Superintendent in providing an adequate amount of workers as requested by the 
General Contractor to stay on the project schedule as modified by the General Contractor. If the 
Subcontractor does not provide an adequate work force, and if the Subcontractors suppliers delay any 
material, the Subcontractor shall work overtime, weekends, and shift work at the General Contractor's 
request and discretion and at no additional cost to the General Contractor or the Owner. In the event that 
the Subcontractor does not provide an adequate or additional work force to the satisfaction of the General 
Contractor's Site Superintendent, outside the General Contractor at the Subcontractors expense will hire 

work forces. 

	

3.3 	Subcontractor shall schedule its Work and the presence of its employees at the jobsite and 
any deliveries of equipment or materials by its supplier on such days and at such times and during such 
hours as may be directed by GENERAL CONTRACTOR. Subcontractor shall assume responsibility for 
such schedule compliance not only for its employees but also for all its suppliers and subcontractors, and 

their suppliers. 

	

3.4 	If in the judgment of GENERAL CONTRACTOR the Work of Subcontractor is not 
proceeding in accordance with the terms of this Article 3, or Subcontractor has breached any other 
provision of this Agreement, or should Subcontractor at any time refuse, fail or neglect to supply a 
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sufficient amount of skilled worker's or materials of the proper quality and quantity or cause by any action 
or omission, including the performance of this Agreement or Subcontractor's presence on the Project site, 
or the presence of its subcontractors or suppliers on the jobsite, the stoppage or delay of, or interference 
with, the work of GENERAL CONTRACTOR or of any other subcontractor or supplier on the Project, or 
cause any loss or damage to GENERAL CONTRACTOR due to failure to complete the Work by the date 
agreed upon between the GENERAL CONTRACTOR and subcontractor, GENERAL CONTRACTOR 
shall have the right to invoke any remedy against Subcontractor otherwise provided in this Agreement and 
shall further have the right, after giving twenty four (24) hours to Subcontractor of its breach, to proceed to 
have the Work of this Agreement done in the manner most expedient to GENERAL CONTRACTOR and 
change the cost (including any incidental expenses) thereof Subcontractor, and GENERAL 
CONTRACTOR shall be entitled to take possession of and use any materials, tools, equipment, plans, 
permits, and diagrams on the jobsite or intended for the Work and use the same for performance of the 
Work. Subcontractor waivers any claim, demand, or cause of action against GENERAL CONTRACTOR 
for the loss or use of the tools, materials, equipment, plans, permits or diagrams, taken or used by 
GENERAL CONTRACTOR in accordance herewith. The tights of GENERAL CONTRACTOR pursuant 
of this Article specifically include, but are not limited to, the right to cause Subcontractor to change its job 
supervisor and the right to expel Subcontractor from the jobsite, to engage other help to complete the Work, 
and to deduct from any amounts due to Subcontractor any damages directly or indirectly sustained by 
GENERAL CONTRACTOR. 

3.5 	In the event GENERAL CONTRACTOR is required to complete the Work of 
Subcontractor in accordance with the provisions in the Agreement, Subcontractor agrees to reimburse 
GENERAL CONTRACTOR for all its costs and expenses plus an additional fifteen percent (15) of its 
costs and expenses as overhead in addition to such other sums as may be provided for in this Agreement. 

3.6 	In the event of any disagreement between GENERAL CONTRACTOR and 
Subcontractor as to (i) the scope of the work required under this Agreement, (ii) scheduling, (ii) pricing of 
Change Orders, (iv) or any other disagreement, Subcontractor will not stop working or reduce progress, but 
will promptly follow the written orders of GENERAL CONTRACTOR as to the performance of the work, 
and will continue with the prompt and diligent prosecution of the work on the Project; said dispute shall not 
delay timely completion of the Work or any related thereof. 

3.7 	If no earlier date is set forth in the Plans or Specifications or elsewhere in this 
Agreement, then within thirty (30) days of the execution of this Agreement, Subcontractor will prepare and 
submit for approval all shop drawings, details, samples, equipment data or other submittal information as 
required by this Agreement. 

3.8 	In the event of delay to Subcontractor in performing the Work from the conduct or lack 
of conduct of GENERAL CONTRACTOR, or the Project architect, or their officers, employees, agents or 
consultants; or resulting front delay or failure of GENERAL CONTRACTOR in making the site available, 
or in furnishing any items required to be furnished to Subcontractor pursuant to this Agreement; or 
resulting from any other contractor or Subcontractor on the Project; or resulting from changes to the Project 
ordered by GENERAL CONTRACTOR; or resulting from (i) extraordinary conditions of weather for the 
area and time of year, (ii) war or national conflicts or priorities arising there from, (Hi) fires beyond the 
reasonable control of Subcontractor, (iv) strike or other disruptions, except for the first five working days 
of any strike or labor disruption, or (v) any other cause beyond Subcontractor=s reasonable control (but not 
including delays caused by Subcontractor, subcontractors of any tier or suppliers); and for no other cause of 
causes, Subcontractors shall be entitled to an extension of time only in regard to the time for completion of 
the Work of this Agreement, and only by the amount of time Subcontractor is actually delayed thereby in 
the performance of this Agreement, provided notice is given as hereinafter provided. Subcontractor shall 
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not be entitled to any such extension of time for such delay from any such causes unless Subcontractor 
notifies GENERAL CONTRACTOR in writing within five calendar days of the commencement of each 
such cause, together with essential supporting data, and thereafter promptly gives written notice of the 
termination thereof. Subcontractor shall not be entitled to recover from GENERAL CONTRACTOR, and 
hereby waives any and all claims against GENERAL CONTRACTOR for increased compensation or 
damages which Subcontractor may suffer from any of the above causes, or any other cause, and 
Subcontractor further waives any and all claims against GENERAL CONTRACTOR. for increased 
compensation or damages for any other disruption. Interference or loss of efficiency or productivity caused 
by GENERAL CONTRACTOR. or Project architect, or their officers, agents, employees or consultants, or 
by other subcontractors or contractors on the Project. Further, Subcontractor agrees to indemnify and 
defend GENERAL CONTRACTOR against any and all claims by Subcontractor'=s subcontractors and 
subcontractors of any their for additional compensation or damages resulting from any delays, disruptions, 
interferences or loss of efficiency or productivity caused by GENERAL CONTRACTOR, or Project 
architect, or their officers, agents, employees or consultants, or by other subcontractors or contactors on 
the Project. 

3.9 	The completion time contemplated by this Agreement anticipates a certain number of lost 
days due to normal weather conditions. Only unusual or extreme weather conditions for the time of year 
will be considered as justification for an extension of time to complete Subcontractor=s Work. 

3.10 	Should Subcontractor default in the proper performance of its Work, thereby causing 
delay to the Project, it shall be liable for any and all and damages sustained by GENERAL 
CONTRACTOR as a result thereof. 

ARTICLE 4 

CHANGE ORDERS 

4.1 	Subcontractor understands and agrees that no change orders or contract additions will be made 
unless agreed to in writing by GENERAL CONTRACTOR. If any additional work is performed 
and not covered in this contract, the Subcontractor proceeds at his own risk and expense. No 
alterations, additions, or small changes can be made in the work or method of the performance, 
without the written change order signed by the GENERAL CONTRACTOR and Subcontractor. 

4.2 Upon receipt of a "Notice to Proceed" from the General Contractor, the Subcontractor shall 
proceed with any work within 48 hours requested by the General Contractor; Whether contract 
work, change related work, and or any additional work, even if pricing has not been submitted, 
received, or approved at the time that the Notice to Proceed was issued. If the Subcontractor does 
not fulfill any work requested by the General Contractor by way of a notice to proceed, In the 
event that the Subcontractor does not provide an adequate or additional work force to the 
satisfaction of the General Contractor's Site Superintendent, outside work forces will be hired by 
the General Contractor at the Subcontractors expense. In addition to this, any costs incurred by 
outside work forces will be at the Subcontractors expense. Any time lost resulting from the 
Subcontractor not proceeding with a Notice to Proceed from the General Contactor will result in 
liquidated damages of no less than S500.00 per day or as noted in the Project Manual, which ever 
is greater of the two. 

4.3 	If the General Contractor requests any additional pricing from the Subcontractor, the Subcontractor shall 
provide pricing within 72 hours upon request. If hard pricing is not received and or agreed upon, the General 
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Contractor may issue a notice to proceed to the Subcontractor. The Subcontractor shall provide unit costs, 

material breakdown, labor breakdown, and vendor back up tor review and approval. All additional work will be 

hard priced unless the General Contractor authorizes time and material specifically on the notice to proceed, 

4.4 	Labor & Material units used in pricing change orders shall not exceed the standard labor & 
material units (per task or item). All Change Items shall confirm to the General Conditions as 
stated in the Project Manual. 

4.5 	Overhead and Profit Percentage shall not exceed 10% above cost. The Subcontractor shall provide 
back up and break down of their own costs to the satisfaction of the General Contractor. 

4.5.1 	The following items are to be considered a part of the Overhead and Profit Percentage: 

4.5.1.1 Home and Jobsite Office Expense, such as: 

4.5.1.1.1Management, administrative and engineering personnel. 
4.5.1.1,2 Office rentals, material and equipment (desks, chairs, paper, pencils, calculators, file cabinets, etc.) 

for jobsite office. 
4.5.1.1.3 Communications 
4.5.1.1.4 Reproduction 
4.5.1.1.5 Travel 
4.5.1.1.6Insurance and non sales taxes (excluding insurance on field labor, and sales taxes on direct cost 

materials). 
4.5.1.1.7 Jobsite office or trailer (including utility hook-up or connection). 
4.5.1.1.8Brochures and submittals, including copies for distribution. 
4.5.1.1.9Foreman job truck. 
4.5.1.1.10 	Shop drawing detailing costs, either in-house or contracted, when 'associated with a 

change in scope. 
4.5.1.2 Hoisting (other than outlined in the basic agreement). 

4.5.1.3 Scaffolding -Normal. 

4.5.1.4 Small tools, standard equipment, and expendables. 

4.5.1.5 Clean up. 

4.5.1.6 Estimating and preparing of quotations. 

4.5.1.7 Parking costs. 

4.5.1.8 Contingencies. 

4.5.1.9 Material storage, including associated cost such as rental of space, extra handling, protection of 
material, extra insurance coverage, etc. 

4.5.1.10 Safety related costs. 

4.5.1.11 All other non-direct costs of any kind attributable to the work, unless specifically and mutually 
agreed to as being an unusual condition. 

4.5.1.12 Profit. 

TOTAL OVERHEAD AND PROFIT PERCENTAGE WILL NOT EXCEED: 

	

4.5.1.12.1 	For additive Change Orders: 

	

4.5.1.12.2 	FOR DEDUCTIVE CHANGE ORDERS: 
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Overhead and Profit Percentage on sub-subcontractors is limited to 5%. 

All Change Items shall confirm to the General Conditions as stated in the Project Manual. 

ARTICLE 5 

PERFORMANCE OF WORK 

5.1 	Subcontractor shall furnish and maintain in operating condition a sufficient amount of 
equipment, machinery, tools, and implements of the type necessary to perform the Work. Subcontractor 
shall not employ any tools, equipment, machinery, or other implements on the site of the Work that are not 
solely owned by Subcontractor, unless Subcontractor shall first obtain written permission from GENERAL 
CONTRACTOR. Subcontractor assumes full responsibility for any loss or damage of any type whatsoever 
to its equipment, tools, machinery, and implements while in use or stored at the job site. Unless otherwise 
provided by written agreement between Subcontractor and GENERAL CONTRACTOR Subcontractor 
shall furnish, erect, dismantle, and remove any and all scaffolding, ladders, runways, staging, or other 
supportive or auxiliary structures or devices required to perform the Work under this Agreement at the 
expense of Subcontractor. 

5.2 	Subcontractor agrees at its own cost and expense to do all digging, back filling, cutting, 
patching, compaction and fitting of every kind required properly to install Subcontractor's Work and to do 
this in a proper and timely manner, Subcontractor will pay for any expense incurred by GENERAL 
CONTRACTOR due to failure of Subcontractor to install its Work at the time specified by this Agreement. 

5.3 	Subcontractor shall furnish full-time supervision for the total duration and performance 
of the Work who will be under the supervision of GENERAL CONTRACTOR's Superintendent who is 
under the direct responsibility of GENERAL CONTRACTOR's Project Manager. 

5.4 	If Subcontractor desires to work overtime hours (beyond normal working hours) or 
holidays, during which the Project may not be represented by GENERAL CONTRACTOR, the 
Subcontractor is responsible for all its work and placement thereof, including accident reporting, site 
security, direction and inspection, as well as its own overtime cost unless it is agreed in writing otherwise. 

5.5 	Subcontractor shall hold at least once weekly, a safety meeting with all Its field 
employees on this Project and turn a copy of each meeting's report into GENERAL CONTRACTOR'S 
Project Manager. 

5.6 	Subcontractor's failure to promptly report in writing to GENERAL CONTRACTOR any 
alleged defects in any work of another person or Subcontractor on or in which Subcontractor is to install its 
Work will be deemed an acknowledgement by Subcontractor that such other work is fit and proper for the 
reception, attachment, or covering by Subcontractor. No claim justification for alleged defects caused by 
any work so covered or attached will be recognized as valid or may be asserted by Subcontractor to justify 
any failure to perform on its part. Such failure to promptly report any such alleged defects shall be deemed 
to be an absolute waiver of any and all claims and SUBCONTRACOTR SHALL ACCEPT FULL 
RESPONSIBILITY FOR THE WORK WITH NO EXCEPTIONS. 

5.7 	Any act or omission of GENERAL CONTRACTOR which Subcontractor might claim as 
an excuse for its own failure to perform shall be deemed waived by Subcontractor unless it shall notify 
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GENERAL CONTRACTOR in writing of its intention to assert such excuse within ten (10) .days after the 
occurrence of any such act or omission, 

	

5.8 	Subcontractor agrees to remove debris from the jobsite on a daily basis and to keep the 
Project property inside and outside free and clean at all times, including, upon completion of the Work, 
removal of all excess material, debris, and equipment. Subcontractor's failure to do so shall give 
GENERAL CONTRACTOR the option of removing said items at Subcontractor's own risk and expense 
upon twenty-four (24) hours written notices sent via fax and/or email form. 

	

5.9 	Any tests for uncovering of the Work ordered or required by any competent public 
authority or necessary in connection with the entire construction shall be performed and repaired at the 
expense of Subcontractor. 

	

5.10 	Subcontractor shall pay for any and all damage to another's work. 
deemed an acknowledgement by Subcontractor that such other work is fit and proper for the reception, 
attachment, or covering by Subcontractor. No claim justification for alleged defects caused by any work so 
covered or attached will be recognized as valid or may be asserted by Subcontractor to justify any failure to 
perform on its part. Such failure to promptly report any such alleged defects shall be deemed to be an 
absolute waiver of any and all claims and SUBCONTRACOTR SHALL ACCEPT FULL 
RESPONSIBILITY FOR THE WORK WITH NO EXCEPTIONS. 

	

5.11 	In the event that the Work performed by Subcontractor does not meet the requirements of 
all agencies issuing permits for, or inspecting, the Work, or such other agencies as may be listed or 
referenced in this Agreement, and a re-inspection is required as a result thereof Subcontractor agrees to 
pay the cost(s) of such re-inspection(s) and authorized GENERAL CONTRACTOR to deduct said cost(s) 
from the next monies due to Subcontractor. 

	

5.12 	Subcontractor shall promptly correct all work rejected by GENERAL CONTRACTOR as 
defective or as failing to conform to the Agreement documents (including, but limited to, the Plans and 
Specifications), whether observed before or after completion of the Work, and whether or not fabricated, 
installed or completed. Subcontractor shall bear all costs of correcting such rejected work. If 
Subcontractor, after having received GENERAL CONTRACTOR=S demand to correct defective or non-
conforming work, fails to correct such condition, GENERAL CONTRACTOR may correct such condition 
and charge Subcontractor for all costs and expenses incurred by GENERAL CONTRACTOR, including a 
twenty five percent (25%) markup for GENERAL CONTRACTOR 's overhead. 

5.13 In the event of any disagreement between GENERAL CONTRACTOR and 
Subcontractor as to (i) the scope of the work required under this Agreement, (ii) scheduling, (iii) prior 
Change Orders, (iv) or any other disagreement, Subcontractor will not stop working or reduce progress, but 
will promptly follow the written orders of GENERAL CONTRACTOR as to the performance of the work, 
and will continue with the prompt and diligent prosecution of the work on the Project; said dispute shall not 
delay timely completion of the Work or any work related thereof. 

	

5.14 	Should there be picketing at the Project jobsite, and should GENERAL CONTRACTOR 
establish a reserved gate system, it shall be the obligation of the Subcontractor to continue to supply a 
sufficient number of skilled workers or materials of the proper quality and otherwise to continue to 
prosecute the Work with promptness and diligence. Subcontractor shall notify in writing, and assign its 
employees, material men and suppliers, to such gates or entrances as may be established for their use by 
GENERAL CONTRACTOR and in accordance with such conditions and at such times as may be imposed 
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by GENERAL CONTRACTOR. Strict compliance with GENERAL CONTRACTOR's gate usage 
procedures shall be required by Subcontractor's employees, material men, subcontractor's subcontractors, 
and their material men and suppliers. 

ARTICLE 6 

TAXES AND PERMITS 

	

6.1 	The Subcontractor understands and agrees that he shall be responsible for all taxes, fees 
and expenses imposed directly or indirectly for its work, labor, material and services required to fulfill this 
contract. The Subcontractor is responsible for all permits pertaining to the law, ordinances and regulations 
where the work is performed. 

ARTICLE 7 

INSURANCE AND INDEMNITY 

	

7.1 	Subcontractor shall maintain, at its own expense, throughout the life of this Agreement 
and the additional time periods specified below, the minimum types and amounts of insurance set forth 
below, which insurance shall be placed with insurance companies rated, at a minimum, AA@ by Best=s 
Key Rating Guide and shall incorporate the provisions requiring the giving of written notice to GENERAL 
CONTRACTOR at least thirty (30) days prior to cancellation, non-renewal, or material modification of any 
policies as evidenced by return receipt of Untied States certified mail: 

1. Comprehensive or Commercial General Liability Insurance, including operations, broad form 
property damage, completed operations, and contractual liability coverage's, with minimum limits 
of $1,000,000 per occurrence and $3,000,000 Aggregate limit. This insurance shall not have a 
deductible or self-insured retention in excess of $25,000, absent written authorization of 
GENERAL CONTRACTOR. 

2. Comprehensive Automobile Liability Insurance covering owned, hired and non-owned vehicles, 
with limits of not less than $1,000,000 each accident, combined Bodily Injury and Property 
Damage. This insurance shall not have a deducible or self-insured retention in excess of $1,000 
absent written authorization of GENERAL CONTRACTOR. 

3. Workers' Compensation Insurance as required by law, Coverage A (Statutory Benefits), and 
Coverage B (Employer's Liability) providing a minimum coverage for bodily injury by accident 
of $1,000,000 each accident, bodily injury by disease with a $1,000,000 policy limit, and bodily 
injury by disease of $1,000,000 each employee. In addition, coverage must include a waiver of 
subrogation endorsement. 

Prior to the commencement of Work under this Agreement, Subcontractor shall furnish GENERAL 
CONTRACTOR with certificates of insurance evidencing compliance with the foregoing requirements, and•
shall provide endorsements naming the GENERAL CONTRACTOR, GENERAL CONTRACTOR'S and 
employees as additional insured under the Comprehensive or Commercial General Liability, and the 
Comprehensive Automobile Liability. ISO forms CO2010B 11/85 or CG2026 11/85, or equivalents are 
acceptable; ISO forms CG2010A or CB20108 10/93 or their equivalents ARE NOT ACCEPTABLE. Any 
form that limits coverage to "ONGOING OPERATIONS" or otherwise does not grant additional insured 
status under the products/completed operations coverage IS NOT ACCEPTABLE. In addition, prior to the 
commencement of Work under this Agreement, Subcontractor shall furnish GENERAL CONTRACTOR 
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with endorsements indicating the Subcontractor's insurance shall be primary coverage and that GENERAL 
CONTRACTOR'S insurance shall be excess and noncontributory with regard to claims allegedly caused 
by, arising out of or relating to Subcontractor's acts or omissions, and providing that thirty (30) days' prior 
notice shall be given GENERAL CONTRACTOR in the event of cancellation or modification of 
Subcontractor's coverage's. 

All of the coverage's forms must be acceptable to GENERAL CONTRACTOR. If requested by 
GENERAL CONTRACTOR, Subcontractor shall provide certified copies of all such policies to 
GENERAL CONTRACTOR within thirty (30) days of such request GENERAL CONTRACTOR reserves 
the right to require Subcontractor to name additional parties in interest to be additional insured. If any 
Subcontractor fails to secure and maintain the required insurance and provide the required certificates of 
insurance and endorsements, GENERAL CONTRACTOR will not process any payments. 

The requirements under this Article 7 shall not in any way affect Subcontractor's defense or 
indemnification of GENERAL CONTRACTOR and Manager pursuant to this Agreement, nor reduce any 
of Subcontractor's other obligations under this Agreement. Subcontractor's insurance obligations 
hereunder shall survive the expiration or earlier termination of this Agreement. 

	

7.2 	Subcontractor shall indemnify, defend and hold GENERAL CONTRACTOR • the 
Manager and any subsidiary, parent or affiliate corporations of GENERAL CONTRACTOR, and all of 

their directors, officers, and employees (collectively All indemnities@) harmless from all losses, claims, 
liabilities, injuries, costs and expenses that Indemnities may incur by reason of any injury or damage 
sustained to any person or property arising out of or occurring in connection with Subcontractor's  alleged 
or actual acts, errors or omissions or the alleged or actual acts, errors or omissions of any subcontractor of 
any tier or any other person directly or indirectly employed by them or any of them, while engaged in the 
performance of the Work, or any activity associated therewith or relative thereof. Subcontractor=s duty to 
defend and indemnify Indemnities shall exist if the alleged injuries or damages sustained by the claimant 
are the result in part of Indemnities active or passive negligence, but the duty to defend and indemnify 
Indemnities shall not extend to injuries or damage that are the result of Indemnities sole negligence or 
willful misconduct Subcontractor=s duty to defend is separate and distinct from the duty to indemnify and 
shall immediately arise when a claim is asserted against Indemnities in connection with the performance of 
Subcontractor, or those for whom Subcontractor Is liable, in connection with this Agreement, and 
regardless of whether others may owe Indemnities a duty of defense and/or indemnity. The indemnity 
rights and obligations identified in this Agreement shall be, and are, the only indemnity rights and 
obligations between the parties, in law or equity, arising out or related to this Agreement and the Project or 
any claims asserted in relation thereto. 

ARTICLE 8 

WARRANTY  

	

8.1 	Except as provided herein and by the California Civil Code to its maximum extent, 
Subcontractor shall warranty all labor, materials and equipment furnished on the project for One (1) year 
against defects in workmanship or materials utilized. The manufiscturer's warranty will prevail. Subcontractor's 
warranty for defective construction shall last for the maximum period provided by law. 

	

8.2 	In the event that the project specifications require an extended warranty, the subcontractor 
shall comply with the project contract documents, 
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ARTICLE 9 

HAZARDOUS MATERIALS. WASTE AND ASBESTOS 

9.1 	Both parties agree that dealing with hazardous materials, waste or asbestos requires 
specialized training, processes, precautions and licenses. Therefore, unless the scope of this agreement 
includes the specific handling, disturbance, removal or transportation of ha7ardous materials, waste or 
asbestos, upon discovery of such hazardous materials the Subcontractor shalt notify the GENERAL 
CONTRACTOR immediately and allow the GENERAL CONTRACTOR to contract with a properly 
licensed and qualified hazardous material. 

ARTICLE 10 

ARBITRATION OF DISPUTES 

10.1 	If there is any dispute between the parties concerning this contract or the performance 
thereof, the parties agree to submit the dispute to binding arbitration with a mutually agreed arbitrator or 
JAMS. Once a party commences arbitration, the arbitrator or JAMS shall inform the other party of the 
arbitration, giving the other party an opportunity to respond pursuant to JAMS rules. If the other party fails 
to respond, JAMS shall consider that party to be in default and shall immediately set an arbitration 
proceeding so that the party initiating the arbitration can prove up damages. The party failing to respond 
(the defaulted party) may not participate in the hearing. If either party fails to contribute its share of fees 
demanded by the arbitrator or JAMS, the party failing to contribute said fees shall be immediately 
defaulted. The defaulting party shall not be entitled to attend the arbitration hearing and said arbitration 
hearing shall proceed pursuant to a normal default prove up. Any arbitration shall be held at Palm Desert 
California. 

ARTICLE 11 

ATTORNEY FEES 

11.1 	In the event of any arbitration or litigation relating to the project, project performance or 
this contract, the prevailing party shall be entitled to reasonable attorney &es, costs and expenses. 

ARICLE 12 

MISCELLANEOUS PROVISIONS 

12.1 	Integlated Agreement. 	This Agreement constitutes the entire agreement between 
GENERAL CONTRACTOR and Subcontractor with respect to the matters covered hereby. All prior 
negotiations, representations and agreements with respect hereto not incorporated herein are hereby 
canceled. This Agreement shall be modified or amended only by a written document duly executed on 
behalf of the parties hereto. GENERAL CONTRACTOR and Subcontractor shall both be deemed to have 
participated in the drafting of this Agreement; hence, in the event any provision of this Agreement is 
deemed to be ambiguous, it shall not be constructed against either party, 

12.2 	Compliance With Laws.  Subcontractor shall observe and abide by and perform all of its 
obligations hereunder in accordance with all applicable laws, rules and regulations of all governmental 
authorities having jurisdiction. 
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12,3 	Captions and Titles. 	The captions of sections, divisions, articles, paragraphs, 
subparagraphs, clauses and the like in the Agreement (including documents incorporated by reference into 
this Agreement) are for convenience only and shall in no way define the content or limit the meaning or 
construction of the wording of the sections, divisions, articles, paragraphs, clauses and the like. 

	

12.4 	Governing Laws. Severable Provisions. If any section, paragraph, subparagraph or 
clause of this Agreement shall be found by a court of competent jurisdiction to be void, unenforceable, or 
to be of such effect as to render this Agreement illusory, that section, paragraph, subparagraph or clause 
shall be deemed to be separable from the rest of the Agreement, and shall in no way render the remaining 
terms of the Agreement void or unenforceable, or render the Agreement illusory. The taws of the State of 
California shall govern this Agreement. 

	

12.5 	Discrepancies. In the event of a discrepancy between any provisions of this Agreement 
(including documents incorporated by reference into this Agreement), the most stringent requirements for 
the execution of the Work shall apply. 

	

12.6 	Bonds. Subcontractor shall, at any time requested by GENERAL CONTRACTOR 
(including after Subcontractor=s commencement of Work under this Agreement), obtain and thereafter at 
all times during the performance of the Work maintain, a performance bond and a labor and material bond, 
each in form and obtain such bonds at the lowest cost to GENERAL CONTRACTOR 

	

12.7 	Independent Contractor, The Work shall be performed by Subcontractor as an 
independent contractor at its sole risk, cost and expense, 

	

12.8 	No Third Party Beneficiaries. Nothing contained in this Agreement shall be deemed to 
create any third party contract rights in Subcontractor or any subcontractor, supplier or other provider of 
labor, services, materials or equipment under this Agreement. 

	

12.9 	Assignments and Subcontracts. Except with the express written consent of GENERAL 
CONTRACTOR Subcontractor shall not assign, subcontract or otherwise transfer any of its obligations 
hereunder. This Agreement shall inure to the benefit of, and be binding on, the parties hereto and their 
respective successors and assigns. 

12.10 Waiver. No waiver, express or implied, by either party to this Agreement of any term or 
provision in this Agreement, or any breach or default by the performance of any obligations hereunder, 
shall be deemed or constructed to be a waiver of any other term or provision in this Agreement. Failure on 
the part of any party hereto to complain of any act or failure to act of the other party, or declare the other 
party in default hereunder, irrespective of how long such failure continues, shall not constitute a waiver of 
the rights of such party hereunder. Inspection or failure of GENERAL CONTRACTOR to perform any 
inspection hereunder shall not release Subcontractor of any of its obligations hereunder. 

12.11 Knowledge. By the signing of this Agreement, Subcontractor acknowledges that 
Subcontractor has read and understands this Agreement, has inspected the Project jobsite, has examined 
and understands the Plans, Specifications, Addendums, and bid RFI'S, is familiar with all the laws, 
regulations, codes, ordinances, and rules pertinent to its Work and agrees to install its Work in the manner 
requested by public or public utility having jurisdiction thereof, and the location and manner required by 
public or private authority, and public utility for connection of service to its Work without any additional 
cost to GENERAL CONTRACTOR. 
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EXHIBIT "A" 

SCOPE OF WORK 

The intent of this contract is to provide complete Pool and Splash Deck System from rough to 

finish. Including but not limited to all shop drawings, engineering, submittals, lay out, excavation, 

reinforcing steel, plumbing, electrical, gunite, concrete, tile, water proofing, plaster, coping, 

decking, mechanical. 

This work includes all specific reference to Specification Sections: 

All Plans I All Specifications / All Addendum 1,2, A, B, C 

Including but not limited to sections: 

13 11 11 Pool General 
Requirements 
13 11 53 Swimming Pool Special Equipment 

13 11 54 Swimming Pool Equipment 
13 11 60 Pool Electric Work 
31 23 16 Excavation 
03 10 00 Concrete Forming and Accessories 
03 20 00 Concrete Reinforcing 
03 37 13 Swimming Pool Shotcrete 
07 16 14 Pool Cementitions Waterproofing 
09 22 27 Swimming Pool Plaster 
09 38 00 Swimming Pool Tile 

Subcontractor shall visit the site and become familiar with the existing conditions and the 

physical condition of the site. Subcontractor shall examine and fully understand the Contract 

Documents and all other exhibits, attachments, engineering reports, soil reports, special studies, 

and existing conditions to the extent necessary to perform the Work. 
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EXHIBIT "B" 

STANDARD INCLUSIONS 

(Between General Contractor & Subcontractor) 

1) All work to be done in accordance with the SCAQMD Rule 403 "Dust Control" and SWPAP. 

2) Al) work to be in compliance with all current federal &D.A. regulations. 

3) Subcontractor's manpower will be made available for miscellaneous work as needed by GENERAL 
CONTRACTOR to not exceed his cost plus fifteen percent (10%) overhead and profit. Back up 
verifying Subcontractors cost will be provided to the General Contractor with every Change Order 
Request. 

4) Subcontractor's project superintendent will be available to GENERAL CONTRACTOR for daily 
project walk thru's reviews and inspections. (Time to be determined by GENERAL CONTRACTOR). 

5) A full-time qualified supervisor will be required at the job site, whenever the subcontractor has 
employees on the project to coordinate with GENERAL CONTRACTOR and other sub-trades. 

6) Copies of Material Safety Data Sheets (MSDS) must be supplied to the jobsite superintendent before 
delivering and material that may be hazardous, in any way, to any person working or occupying the 
area where material is to be used or stored. 

7) Subcontractor will be responsible for all required inspections, including scheduling and inspector 
relations. Subcontractor will inform GENERAL CONTRACTOR of the date and time of all 
inspections so that GENERAL CONTRACTOR, at their option, may be present, Subcontractor will 
notify GENERAL CONTRACTOR 48 hours prior to requested inspections and Subcontractor's 
representative will be available for walking the job with inspector. 

8) Management personnel, as well as the project superintendent, for the subcontractor will attend weekly 
jobsite meetings at GENERAL CONTRACTOR 's request, Each Subcontractor is entirely responsible 
for his own Safety Meetings. Copies of these meeting notes will be forwarded to GENERAL 
CONTRACTOR'S superintendent on a weekly basis. 

9) Subcontractor's delivery times and staging of all material and equipment will be coordinated with 
GENERAL CONTRACTOR'S superintendent. 

10) Subcontractor shall be responsible for all Cal-Osha requirements, permits, policies, rulings, permit 
costs, applications, fees, inspections, and penalties if any, related to their trade or work. 

11) Temporary power and sanitation facilities to be provided by GENERAL CONTRACTOR unless 

otherwise noted in this agreement or the project specifications. 
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12) Subcontractor will provide the GENERAL CONTRACTOR's Site Superintendent with copies of their 

daily reports DAILY, weekly safety meetings EACH FRIDAY, and any and all accident or incident 

reports DAILY. AB accidents or incidents must be reported to GENERAL CONTRACTOR 

immediately. 

13) Subcontractor to perform clean up of their work on a daily basis, to GENERAL CONTRACTOR'S 

satisfaction, including ail haul off and/or, at GENERAL CONTRACTOR 's option subcontractor will 

take part in GENERAL CONTRACTOR 's participation in recycling at which GENERAL 

CONTRACTOR will schedule haul off and back charge to subcontractor. 

14) Subcontractor shall coordinate their work with other subtrades, adhering to GENERAL 

CONTRACTOR'S project schedule. 

15) Subcontractor to furnish GENERAL CONTRACTOR, GENERAL CONTRACTOR'S representatives, 

and any of GENERAL CONTRACTOR'S other subcontractors with the right to ingress and egress. 

16) It is to be understood if Subcontractor desires to work odd hours (beyond normal working hours) or 

holidays whereby the project may not be represented by GENERAL CONTRACTOR or GENERAL 

CONTRACTOR'S representatives, then Subcontractor is responsible for all his work and placement 

thereof, including but not limited to accident reporting, site security, supervision, inspections, and all 

incurred overtime cost. 

17) Subcontractor shall furnish to GENERAL CONTRACTOR (1) complete set of As-built Drawings, 

showing material types, location, and elevation of all the Subcontractors related work. These drawings 

shall be in sepia or auto-positive form and approved by GENERAL CONTRACTOR. Final payment 

shall not be released until said drawings have been received and approved by GENERAL 

CONTRACTOR 

18) It is the Subcontractor's responsibility to report any and all substandard work, material or improperly 

constructed work by others before Subcontractor commences his work under this subcontract. If 

Subcontractor falls to report such situation, Subcontractor will be held responsible to redo his portion 

of the work. 

19) Subcontractor shall comply with the terms & conditions on all components of the building systems: 

A) Subcontractor warrants that all components of the building systems will function one (1) year 
from the day the Notice of Completion is flied. Said building systems shall function without 
abnormally, interruption or delay. 

B) Subcontractor shall immediately cure and rectify, to the satisfaction of GENERAL 
CONTRACTOR, General Contractor or any tenant, and defects, which result in abnormal or 
interrupted function of said building systems. 

20) All materials and installations are to conform to the contract documents, all applicable codes and the 

requirements of any regulatory agencies having jurisdiction. This contractor is responsible for all 

contract document information in the preparation of shop drawings. If there are conflicts, shop 

drawings shall highlight this discrepancy with a recommended solution. 
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21) The GENERAL CONTRACTOR must approve key personnel assigned to the project. Such key 
personnel shall not be removed from the project without approval from GENERAL CONTRACTOR. 

22) At the request of the General Contractor, change order pricing shall be broken out by activity and 
showing the cost of materials, labor and equipment. 

23) Backffil, compaction, concrete encasements, import and/or export of soils as required by the General 
Contractor. 

EXHIBIT "C" 

PLANS, SPECIFICATIONS & ADDENDUMS 

THE SUBCONTRACTOR IS NOT PERMITTED TO CONTACT THE 
ARCHITECT, ENGINEER, OR ANY OWNER'S REPRESENTATIVE 
WITHOUT EXPRESS PREMISSION FROM THE GENERAL CONTRACTOR. 
ALL QUESTIONS ARE TO BE DIRECTED TO THE GENERAL 
CONTRACTOR. 

Architect: DLR GROUP WWCOT 

Engineers: 
Civil: MSA Consultants Inc. 
Structural: BC,  Structural Engineering Inc. 
MEP: MRC Engineering Inc. 
Landscape: RCA Landscape Architects Inc. 
Aquatics: Rowley International Inc. 

Plan Title Page dated: 11122/10 (City of Desert Hot Springs Stamped) 

Project Specifications Title Page dated: 4125/2011 

Addendums: 
1 dated 5/10/2011 
2 dated 5/19/2011 
A dated 2/3/2011 
B dated 219/2011 

18 

INITIAL 	 

 
 

INITIAL 

 

 
 

Contractor 

  

Subcontractor 



INITIAL INITIAL 	  
Contractor \ Subcontractor 

C dated 2/11/2011 
*Federal Labor Standards Provisions (4 page attachment-included in this 
Agreement and to be recognized as part of this Agreement) 

As provided at bid time and with this contract 

EXHIBIT "D" 

PROJECT SCHEDULE (Forthcoming from DWC) 

SUBCONTRACTOR'S AGREEMENT PREAMBLE AND SUMMARY 

Contract # 

BASIC PROVISIONS 

This Subcontractors Agreement ("Agreement") is executed to be effective on June 26th,  2011 

between Doug Wall Construction, Inc ('WaII") and Pacific Custom Pools, Inc. 
("Subcontractor"). Defined terms are shown in boldface type when first used and first defined. 

Definitions are in the attached General Provisions. While Subcontractor is referred to herein as a 

ASubcontractorg, it is acting in effect as a general contractor to Wall for its scope of work 

hereunder. Wall and Subcontractor agree as follows: 

1. 	Description of Work and Contract Price:  Subcontractor agrees to perform the 
following Work per the Entire Agreement and has briefly described below: 

(a) Project 

CITY OF DESERT HOT SPRINGS COMMUNITY WELLNESS CENTER 

(b) Trade Description / SOV: 
SPRAY GROUND 
DWC COST CODE 1116 
$242,264.00 
Swimming Pools 
owe Con CODE 1340 
5622,780.00 
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TOTAL CONTRACT 
5865,044.00 

(e) 	Scope of Work:  Per exhibit A & B 
13 11 11 Pool General 
Requirements 
13 11 53 Swimming Pool Special Equipment 
13 11 54 Swimming Pool Equipment 
13 11 60 Pool Electric Work 
31 23 16 Excavation 
03 10 00 Concrete Forming and Accessories 
03 20 00 Concrete Reinforcing 
03 37 13 Swimming Pool Shotcrete 
07 16 14 Pool Cementitious Waterproofing 
09 22 27 Swimming Pool Plaster 
09 38 00 Swimming Pool Tile 

(d) Contract Documents:  Per exhibit C& D 

(e) Contract Price: 	$865,044,00 

2. Billing Schedule:  Pencil draft 15th of each month 

3. Disbursement Schedule:  Distributed within 72 hours after payment is received 
by Owner 

4. Retention: 	Retention Percentage: 10% of Contract Price 

5. Liquidated and Delay Damages regarding FE and CO documents:  
$100.00 per calendar day on all front end (FE) documents, including 
submittals after the 14th day from receiving Subcontract Agreement 
Notification. Close out (CO) documents, including as-builds, will be required 
within 10 days of request by General Contractor, $500.00 per calendar day for 
projects delays. The General Contractor will determine project delays. The 
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General Contractor will issue a schedule and update it progressively 
throughout the project. The General Contractor will dictate durations for the 
Subcontractor to con -iply with for each work scope category. Failure to 
comply with the General Contractor resulting in delays will result in 
liquidated damages whether or not the Owner imposes them. 

6.  

7. Performance Bond: (Check One) 

Performance bond waived 
Wall's Initial 

Amount of performance bond (if different than Contract Price): N/A $ 

8. Labor and Materials Bond: (Check One) 	 Labor and materials bond 
waived X 	  

Amount of labor and materials bond (if different than Contract Price): N/A 

SECTIONS 8, 9, 10, 11, 12, 13 TO BE COMPLETE BY SUBCONTRACTOR 

9. Subcontractor Authorized Personnel Names & Phone Numbers: 

Contact Estimating: 

5 TAirl 
Contact Billing: 

LoPe-2-- 

10. 	Subcontractor's License Numbers: 

.146P-3.  CZ -1  
Contractors: I .  Li (7 24

,
,./ State: CA 

City License:13 	City:  

Contact Site Forman: 

Contact Project Manager 

yuka.s tboirel 

Expiration: (013b /20 1 2-- 

Expiration: 

11. 	Subcontractor's Insurance Carriers: 
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x a 12. 	Subcontractors Le gal Status: (check a / c)._ 

Subcontractor is a 	Corporation State 

Mailing  Address: 

Fax No.: 

Emergency  Phone: Phone: 

INMAL INITIAL 
Contractor 

Liability : pau c)A-)(4) 
Automobile: C'DkAibiL fitAfil 

Workers Comp: ej(V1.4116 

Expiration: '31Ci 	2- 

Expiration th31 

Expiration: 31/ 	i  2, 

Sole Proprietorship Partnership 

If a Corporation, name(s) of principal officers: 

If a Partnership, or Proprietorship, names(s): 

Federal LID. Number: 

< -771WW 
Social Security  Number: 

13. 	Business Address and Address for Notices: 

Business Address: 

?LK p,  Vitutb Ka- 'C'ttA 

Business Phone: 

6Ne S NDO Lb 
Customer Service No: 

Cell Phone: (0  2.  -( 2-C: /1602) 

14. 	List of Subcontractor's Material and Equipment Suppliers regarding this 
project: 
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Date 
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Contractor 
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Business Address: Ao 5iJ1 V1P-do kit-Mailing Address: 	S 

110 6[56 aWft.CIL e/A 9 1 f °1  
Business Phone: (0  uo  7q5-34x) 	Fax No.: o24 7qr 403 

SIGNATURES FOR SUBCONTRACTOR'S AGREEMENT 

This Agreement consists of the foregoing Basic Provisions and the following General 
Provisions. If there are any inconsistencies between the Basic Provisions and the General 
Provisions the General Provisions shall prevail. 

Doug Wall Construction, Inc. Signature 

William Butler 
Printed Name 

Signature 

Subcontractors Signature 

vo 	" 
Printed Name 

ProIeet Manager 
Title 
	

Title 

26  
Date 
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Federal Labor Standards Provisions 

U.S. Department of Housing and Urban 
Development Office of Labor Relations. 

Previous editions are obsolete Page 1 of 5 form HUD-4010 
(06/2009) ref. Handbook 1344.1 Applicability 

The Pelee or Program to which the construction work covered by this 
contract pertains Is being assisted by the United Stater; of America and 
the following Federal Labor Standards Provisions are included in this 
Contract pursuant to the provisions applicable to such Federal 
assistance. 

A. 1. (1) Minimum Wages. All laborers; and mechanics employed or 
working upon The site of the work, will be paid unconditionally and not 
less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR Part 3), the full amount of wages and bona tide 
fringe benefits (or cash equivalents thereof) due at time of _payment 
computed at rates not less than those contained in the Wage 
determination of the Secretary of Labor which Is attached hereto and 
made a pert hereof, regardless of any contractual relationship which 
may be alleged to exist between the contractor and such laborers and 
mechanics. Contifioutions made or costs reasonably anticipated for 
bone fide fringe benefits under Section t(b)(2) of the Davis-Bacon Act 
on behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, eubject to the provisions of 29 CFR 
5.5(a)(1)(1v); also, regular contributions made or costs Incurred far 
more than a weekly parted (but not lass often than quarterly) under 
plans, funds, or programs, which cover the particular weekly period, 
are deemed to be constructively made or Incurred during such weekly 
period. 

Such laborers and mechanics shall be paid the appropriateWage rate 
and fringe benefits on the wage determination for the classification of 
work actually performed, without regard to skill, except as provided in 
29 CFR 5.5(a)(4), Laborers or mechanics performing work in more 
than one classification may be compensated at the rate specified for 
each classification for the time actually worked therein: Provided, That 
the employers payroll records accurately set forth the time spent In 
each classification in which work Is performed. The wage determination 
(Including any additional clessitication and wage rates conformed 
uhder 29 CFR 5.5(a)(1)(D) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the contractor and its subcontractors at 
the site of the work In a prominent and accessible, place where it can 
be easily seen bythe workers. 

(ii) (a) Any class of laborers or mechanics which is not listed in the 

wage determination arid which Is to be employed under the contract 
shall be classified In conformance with the wage determination. HUD 
shall approve an additional classification and wage rate and fringe 
benefits therefore only when the following criteria have been met 

(1) The work to be performed by the classification requested is not 
performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; 
and 

(3) The proposed wage rate, including any bona fide fringe benefits, 
bears a reasonable relationship to the wage rates contained In the 
wage determination. 

(b) if the contractor and the laborers and mechanics to be employed In 
the classification (if known), or their representatives, and HUD or Its 
designee agree on the classification and wage rate (Including the 
amount designated for fringe benefits where appropriate), a report of 

the action taken shall be sent by HUD or Its designee ID the 
Administrator of the Wage arid Hour Division, Employment Standards 
Administration, U.S. Department of Labor, Washington, D.C. 20210, 
The Administrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 30 

days of receipt and so advise HUD or its designee or will notify HUD or 
Its destgnee within the 30-day period that additional time is necessary. 
(Approved by the Office of Management and Budget under OMB 
control number 1215-0140.) 

(c) In the event the contractor, the laborers or mechanics to be 
employed in the classification or their representatives, and HUD or Its 
designee do not agree on the proposed classification and warps rate 
(including the amount designated for fringe benefits, where 
appropriate), HUD or Its designee shell refer the questions, including 
the views of all interested parties and the recommendation of HUD or 
its designee, to the Administrator for determination. The Administrator, 
or art authorized representative, will issue a determination within 30 
days of receipt and so advise HUD or its designee or wilt notify tiUD or 
Its designee within the 30-day period that additional time Is necessary. 
(Approved by the Office of Management and Budget under OMB 
Control Number 1215-0140.) . 

(d) The wage rate (including fringe benefits where appropriate) 
determined pursuant to subparagraphs (1)(11)(6) or (c) of this 
paragraph, shaft be paid to all workers performing work In the 
cisestfication under this contract from the first day on which work is 
performed in the classification. 

(ill) Whenever the minimum wage rate prescribed In the contract for a 
Grass of laborers or mechanics Includes a fringe benefit which is not 
expressed as an hourly rata, the contractor shall either pay the benefit 
as stated In the wage determination or shall pay another bane fide 
fringe benefit or an hourly cash equivalent thereat 

(Iv) If the contractor does not make payments to a trustee or other third 
person, the contractor may consider as of the wages of any laborer or 
mechanic the amount of any costs reasenably anticipated in providing 
bona fide fringe benefits under a plan or program, Provided. That the 
Secretary of Labor has found, upon the written request of the 
contractor, that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor to sat 
aside in a separate account assets for the meeting of obiigations under 
the plan or program. (Approved by the Office of Management and 
Budget under OMB Control Number 1215-0140.) 

2. Withholding. HUD or its designee shall upon its own action or upon 
written request of an aathorfzed representative of the Department of 
Labor withhold or cause to be withheld front the contractor under this 
contract or any other Federal contract with the earns prima contractor, 
or any other Federally-assisted contract subject to Davis-Bacon 
prevailing wage requirements, which is held by the same prime 
contractor so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechantcs, including 
apprentices, trainees and helpers, employed by the con tractor or any 
subcontractor the full amount of wages required by the contract. In the 
event of failure to pay any laborer or mechanic, Including any 
apprentice, trainee or helper, employed or working on the site of the 
work, all or part of the wages requIred by the contract, HUD or its 
designee may, after written notice to the contractor, sponsor, applicant, 
or owner, take such action as may be necessary to muss the 
suspension of any further payment, advance, or guarantee of funds 
until such violations have ceased. HUD or its designee may, after 
written notice to the contractor, disburse such amounts withheld for 
and on account of the contractor or subcontractor to the respective 
employees to whom they are due. The Comptroller General shall make 
such disbursements in the case of direct Davis-Bacon Act contracts. 

3. (I) Payrolls and basic records. Payrolls and basic records relating 
thereto shall be maintained by the coritractor during the course of the 
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EXBIBIT 11.1 

Federal Labor Standards Provisions 

U.S. Department of Housing and Urban 
Development - Office of Labor Relations. 

Previous editions are obsolete Page 1 of 5 form HUD-4010 
(06/2009) ref. Handbook 1344.1 Applicability 

The Proiect or Program to which the construction work covered by this 
contract pertains Is being assisted by the United States of America end 
the following Federal Labor Standards Provisions are included in this 
Contract pursuant to- the provisions applicable to such Federal 
assistance. 

A. 1. (I) Minimum Wages. All laborers and mechanics employed or 
working upon the silo of the work, will be paid unconditionally and not 
lass often than once a weak, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR Part 3), the id amount of wages and bone fide 
fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained In the wage 
determination of the Secretary of Labor which la attached hereto and 
made a part hereof, regardless of any contractual relationship which 
may be alleged to exist between the contractor and such laborers and 
mechanics. Contributions made or costs reasonably anticipated for 
bone tide fringe benefits under Section i(b)(2) of the Davis-Bacon Act 
on behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of 29 CPR 
5,5(a)(1)(iv); also, regular contributions made or caste incurred for 
more than a weekly period (but not less often than quarterly) under 
plane, funds, or programs, which toyer the particular weekly period, 
are deemed to be constructively made or incurred during such weekly 
period. 

Such laborers and mechanics shall be paid the appropriate wage rate 
and fringe benefits on the wage deterrninadon for the classification of 
work actually performed, without regard to skill, except as provided In 
29 CFR 5.5(a)(4). Laborers or mechanics performing work in more 
than one classification may be compensated at the rate specified for 
each classification for the time actually worked therein: Provided, That 
the employer's payroll records accurately set forth the time spent in 
each classification In which work Is performed. The wage determination 
(including any additional classification and wage rates conformed 
under 29 CFR 5.5(a)(1)(H) and the Davis-Bacon poster (WI-I-1321) 
shall be posted at all times by the contractor and Its subcontractors at 
the site of the work In a prominent and accessible, place where It can 
be easily seen by the workers. 

(II) (a) Any class of laborers or mechanics which is not listed in the 
wage determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination. HUD 
shalt approve an additional classification and wage rate and fringe 
benefits therefore only when the following criteria have been met 

(1) The work to be performed by the classincation requested is not 
performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; 
and 

(3) The proposed wage rate, including any bona fide fringe benefits, 
bears a reasonable relationship to the wage rates centained in the 
wage datermination. 

(b) If the contractor and the laborers and mechanics to be employed in 
the classification (if known), or their representatives, and HUD or its 
designee agree on the classification and wage rate (Including the 
amount designated for fringe benefits where appropriate), a report of 

the action taken shall be sent by HUD or its designee to the 
Administrator of the Wage and Hour Division, Employment Standards 
Administration, U.S, Department of Labor, Washington, D.C. 20210. 
The Adminietrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 30 
days of receipt and so advise HUD or its designee or Will notify HUD or 
Its designee within the 30-day period that additional time is necessary. 
(Approved by the Office of Management arid Budget under OMB 
control number 1215-.0140.) 

(c) In the event the contractor, the Laborers or mechanics to be 
employed In the classiOcatlon or their representatives, and HUD or its 
designee do not agree on the proposed classification and wags rate 
(Including the amount designated for fringe benefits, where 
appropriate), HUD or Its designee shall refer the questions, including 
the views of all Interested parties and the recommendation of HUD or 
Its designee, to the Administrator for determination, The Administrator, 
or an authorized representative, will issue a determination within 30 
days of receipt and so advise HUD or its designee or will notify HUD or 
its designee within the 30-day period that additional time Is necessary. 
(Approved by the Office of Management and Budget under OMB 
Control Number 1215-0140.) 

(d) The wage rate (including fringe benefits where appropriate) 
determined pursuant to subparagraphs (1)01)(b) or (o) of this 
paragraph, shall be paid to all workers performing work in the 
classification under this contract from the fine day on which work is 
performed In the classification. 

(iii) Whenever the minimum wage rate prescribed In the contract for a 
class of laborers or mechanics includes a fringe benefit which is not 
expressed as an hourly rate, the contractor shall either pay the benefit 
as stated In the wage determination or shall pay another bona fide 
fringe benefit or en hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third 
person, the contractor may consider as of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated In providing 
bona fide fringe benefits under a plan or program, Pmvtded, That the 
Secretary of Labor has found, upon the written request of the 
c.ontractor, that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor to set 
aside In a separate account assets for the meeting of obligations under 
the plan or program. (Approved by the Office of Management and 
Budget under OMB Control Number 1215-0140.) 

2. Withholding. HUD or its designee shall upon Its own action or upon 
written request of an setherized representative of the Department of 
Labor withhold or cause to be withheld from the contractor under this 
contract- or any other Federal centred with the same prime contractor, 
or any other Federally-assisted contract subject to Davis-Sacon 
prevailing wage requirements, which is held by the same prime 
contractor so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including 
41Prentloes, trainees and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the 
event of failure to pay any laborer or mechanic, Including any 
apprentice, trainee or helper, employed or working on the site of the 
work, all or pert of the wages required by the contract, HUD or its 
designee may, after written notice to the contractor, sponsor, applicant, 
or owner, take euch action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds 
until such violations have ceased. HUD or Its designee may, after 
written notice to the contractor, disburse such amounts withheld for 
and on account of the contractor or subcontractor to the respective 
employees to whom they are due. The Comptroller General shall make 
such disbursements in the ease of direct Davis-Bacon Ad contracts. 

3, (1) Payrolls end basic records. Payrolls and basic records relating 
thereto shall be maintained by the coheactor during the course of the 
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work and preserved for a period of three years thereafter far aft 

laborers and mechanics working at the site of the work. Such records 

shall contain the name, address, and social secretly number of each 

such worker, his or her correct classification, hourly rates of wages 

paid (Including rates of contributions or costs anticipated for bona fide 

fringe benefits or cash equivalents thereof of the types described in 

Section 1(b)(2)(3) of the Davis-bacon Act), daily and weekly number of 

hours worked, deductions made and actual wages paid. Whenever the 

Secretary of Labor has found under 20. CFR 5.6 (a)(1)(1v) that the 

wages of any laborer or mechanic include the &Flaunt of any casts 

reasonably anticipated in providing benefits under a plan or program 

described h Section eb)(2)(B) of the Davis-Bacon Act, the contractor 

shall maintain records which show that the commitment to provide 

such benefits Is enforceable, that the plan or program is financially 

responsible, and that the plan or program has been communicated In 

writing to the laborers or mechanics affected, and records which show 

the costs anticipated or the actual cost incurred In providing such 

benefits. Contractors employing apprentices or trainees under 

approved programs shall maintain written evidence of the registration 
of apprenticeship programs and certification of trainee programs, the 

registration of the apprentices and trainees', and the ratios and wage 

rates prescribed In the applicable programs. (Approved by the Office of 

Management and Budget under OMB Control Numbers 1216-0140 and 

1215-0017.) 

(II) 0) The contractor shall submit weekly for each week In which any 

contract work is performed a copy of all payrolls to HUD or its designee 

if the agency Is a party to the contract, but If the agency Is net such a 

party, the contactor will submit the payrolls to the applicant sponsor, or 

owner, as the case may be, for transmission to HUD or Its designee. 

The .payroils subleitted shall set out accurately and completely all of 

the Information required to be maintained under 20 CFR 5.5(a)(3)(1) 

except that full social security numbers and home addresses shall not 
be Included on weekly transmitters. instead the payrolls shall only need 

to Include an individually identifying number for each employee (e.g., 
the last four digits of the employee's social security number). The 

required weekly payroll information may be submitted in any form 

desired. Optional Form WH-347 Is available for this purpose from the 

Department of Labor Wage and Hour Division Web site: 

www defeeaviesaAvhdfforms, or its successor site. The prime 

contractor is responsible for the submission of copies of payrolls by all 

subcontractors. Contractors and subcontractors shall maintain the full 

social security number and current address of each covered worker, 

and shall provide them upon request to HUD or Its designee if the 

agency Is a party to the contract, but if the agency Is not such a party, 

the contractor will submit the payrolls to the applicant sponsor, or 

owner, as the case may be, far transmission to HUD or its designee, 

the contractor, or the Wage and Hour Division of the Department of 

Labor for purposes of an investigation or audit of 'compliance with 

prevailing wage requirements. it is not a violation of this subparagraph 

for a prime =header to require a subcontractor to provide addresses 

and social security numbers to the prime contractor for Its own records, 

without weekly submission to HUD or its designee. (Approved by the 

Office of Management and Budget under OMB Control Number 1215- 

0149.) 

(b) Each payroll submitted shell be accompanied by a "Statement of 

Complianne signed by the contractor or subcontractor or his or her 

agent who pays or 'supervises the payment of the parsons employed 

under the contract and shell certify the following: 

(1) That the payroll for the payroll period contains the information 

required to be provided under 29 CFR 5.5 (a)(3)(11), the appropriate 

information Is being maintained under 29 CFR 6.6(a)(3)(1), and that 

such Information Is correct and complete; Previous editions are 
obsolete Page Sot 5 form HUD-4010 (06/2009) ref. Handbook 1344.1 

(2) That each laborer or mechanic (Including each helper, apprentice, 

and trainee) employed on the contract during the payroll period has 

bean paid the full weekly wages earned, without rebate, either directly 

or indirectly, and that no deductions haveteen made either directly or 

indirectly from the full wages earned, other than permissible deductions 

as set forth In 29 CFR Part 3;  

(3) That snit laborer or mechanic has been paid not tees than the 

applicable wage rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage 

determination incorporated Into the contract, 

(c) The weekly submission of a properly executed certification set forth 

on the reverse side of Optional Form WH-347 shall satisfy the 

requirement for submission of the "Statement of Compliance' required 

by subparagraph A.3.(II)(b). 

(d) The falsification of any of the above certifications may subject the 

contractor or subcontractor to civil or criminal prosecution under 

Section 1001 of Me 18 and Section 231 of Title 31 of the United 

States Code. 

(III) The contractor- or subcontractor shall make the records required 

under subparagraph A.3.0) available for inspection, copying, or 

transcription by authorized representatives of HUD or Its designee or 

the Department of Labor, and shall permit such representatives to 

interview employees during working hours on the job. if the contractor 

or subcontractor fails to submit the required records or to make them 

available, HUD or Its designee may after written notice to the 

contractor, sponsor, applicant or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, 

or guarantee of funds. Furthermore, failure to submit the required 

records upon request or to make such records available may be 

grounds for debarment action pursuent to 29 CFR 5.12. 

4. Apprentices and Trainees. 

(I) Apprentices. Apprentices will be permitted to work at tees than the 

predetermined rate for the work they performed when they are 

employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, 

Employment and Training Administration, Office of Apprenticeship 
Training, Employer and Labor Services, or with a State Apprenticeship 

Agency recognized by the Office, or if a person Is employed in his or 

her first 90 days of probationary employment as an apprentice In such 

an apprenticeship program, who Is not Individually registered in the 

program, but who has been certified by the Office of Apprenticeship 

Training, Employer and Labor Services or a State Apprenticeship 

Agency (where appropriate) to be eligible for probationary employment 

as an apprentice. The allowable ratio of apprentices to journeymen on 
the jab site In any craft classification shall not be greater than the ratio 

permitted to the contractor as to the entire work force under the 

registered program. Any worker listed on a payroll at CITI apprentice 

wage rate, who Is not registered or otherwise employed as stated 

above, shall he paid not lass than the applicable wage rate on the 

wage determination for the classification of work actually performed. In 

addition, any apprentice performing work on the Job site in excess of 

the ratio permitted -under the registered program shall be-paid not less 
than the applicable wage rate on the wage determination for the work 
actually performed. Where a contractor Is performing construction on a 
project In a locality other than that In which Its program is registered, 
the ratios and wage rates (expressed In percentages of the 

journeymen's hourly rate) specified in the contractor's or 

subcontractor's registered program shall be observed. Every 

apprentice must be paid at not lass than the rate specified in the 

registered program for the apprentice's level of progress, expressed as 

a percentage of the journeymen hourly rate specified in the applicable 

wage determination. Apprentices shall be paid fringe benefits in 

accordance with the provisions of the apprenticeship program. If the 

apprenticeship program does not specify fringe benefits, apprentices 

must be paid the full amount of fringe benefits listed an the wage 

determination for the applicable classifintion. If the Administrator 

determine that a different practice prevails for the applicable 

apprentice classification, fringes shalt be paid in accordance with that 

determination. In the event the Office of Apprenticeship Training, 

Employer and Labor Services, or a State Apprenticeship Agency 

recognized by the Office, withdraws approval of en apprerreceship 

program, the contractor will no longer be permitted to -utilize 
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apprentices at less than ths applicable predetermined rate for the work 

performed until an acceptable program Is approved. 

(II) Trainees. Except as provided in 29 CFR 5,18, trainees will not be 

permitted to work at less than the predetermined rate for the work 

performed unless they are employed pursuant to end Individually 

registered in a program which has received prior approval, evidenced 

by formal certificetIon by the U.S. Department of Labor, Employment 

and Training AchnInistration, The ratio of trainees to journeymen on the 

job site shall not be greater than permitted under the plan approved by 

the Employment and Training Administration. Every trainee must be 

paid at not less than the rats specified in the approved program for the 

trainee's level of progress, expressed as a percentage of the 

journeyman hourly rate specified In the applicable wage determination. 

Trainees shall be paid fringe benefits in accordance with the provisions 

of the trainee program. If the trainee program does not mention fringe 

benefits, trainees shall be paid the full amount of fringe benefits listed 

on the wage determination unless the Administrator of the Wage and 

Hour Division determines that there Is an apprenticeship program 

associated with the corresponding journeyman wage rate on the wage 

determination which provides for less than full. fringe benefits for 

apprentices. Any employee listed an the payroll at a trainee rate who Is 

not registered and participating in a training plan approved by the 

Employment and Training Administration shall be paid not less than the 

applicable wage rate on the wage determination for the ciaselficatIon of 

work actually performed. In addition, any trainee performing work on 

the job site In excess of the ratio permitted under the registered 

program shall be paid not less than the applicable wage rate on the 

wage determination for the work actually performed, In the event the 

Employment end Training Administration Withdraws approval of a 

training program, the contractor wilt no longer be permitted to utilize 

trainees at lass than the applicabte predetermined rate for the work 

performed until an acceptable program is approved. 

(ill) Equal employment opportunity. The utilization of apprentices, 

trainees and journeymen under 29 CFR Part 5 shall be in conformity 

with the equal employment opportunity requirements of Executive 

Order 11246, as amended, and 29 CFR Part 30. 

5. Compliance with Copeland Act requirements. The contractor 

shell comply with the requirements of 29 CFR Part 3 which are 

incorporated by reference in this contract 

S. Subcontracts. The contractor or subcontractor will insert in arty 

subcontracts the clauses contained in subparagraphs 1 through 11 in 

this paragraph A and such other clauses as HUD or Its designee may 

by aperopriate instructions require, and a 'copy of the applicable 

prevailing wage decision, and also a clause requiring the 

subcontractors to Include these clauses In any lower tier subcontracts. 

The prime contractor shall be responsible for the compliance by any 

subcontractor or lower tier subcontractor with all the contract ell:wises In 

this paragraph. 

7. Contract termination; debarment. A breach of the contract clauses 

in 29 CFR 5.5 may be grounds for termination of the contract and for 

debarment as a contractor and a subcontractor as provided in 29 CFR 

5,12. 

8. Compliance with Davis-Bacon and Related Act Requirements. 

All rulings and interpretations of the Davis-Bacon and Related Acts 

contained In 29 CFR Parts 1, 3, and 5 are herein Incorporated by 

reference In this contract 

9. Disputes concerning labor standards. Disputes arisleg out of the 

labor standards provisions of this contract shall not be subject to the 

general disputes clause of this contract. Such disputes shall be 

rearavert In accordance with the procedures of the Department of Labor 

set forth In 29 CFR Parts 5, 6, and 7. Disputes within the meaning of 

this clause Include disputes between the contractor (or any of its 

subcontractors) and HUD or Its designee, the U.S. Department of 

Labor, or the employees or their representatives. 

10, (1) Certification of Eligibility. By entering into this contract the 

contractor certifies that neither it (nor he orate) nor any person or firm 

who has an Interest In the contractor's firm Is a parson or firm Ineligible 

to be awarded Government contracts by virtue of Section 3(a) of the 

Davis-Bacon Act or 29 CFR 5.12(0(1) or to be awarded HUD contracts 

or participate in HUD programs pursuant to 24 CFR Part 24. 

(a) No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of Section 3(a) 

of the Davis-Bacon Act or 29 OFR 5.12(0(1) or to be awarded HUD 

contracts or participate In 
HUD programs pursuant to 24 CFR Part 24. 

(ill) The penalty for making false statements is prescribed in the U.S. 

Criminal Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, 

Section 1 01 0, Titie 18, U.S.C., 'Federal Housing Administration 

transactions', provides in pad: 'Whoever, for the purpose of 

influencing in any way the action of such Administration  makes, 

utters or publishes any statement knowing the same to be false__ 

shall be fined not more than $5,000 or imprisoned not more than two 

years, or both," 

11, Complaints, Proceedings, or Testimony by Employees. No 

laborer or mechanic to whom the wage, eatery, or other tabor 

standards provisions of this Contract are applicable shall be 

discharged or in any other manner discriminated against by the 

Contractor or any subcontractor because such employee has filed any 

complaint or instituted or caused to be instituted any proceeding or has 

teatified or le about to testify In any proceeding under or retating to the 

labor standards applicable under this Contract to his employer. 

B. Contract Work Hours and Safety Standards Act. The provisions 

of this paragraph B are applicable where the amount of the prime 

contract exceeds $100,000. As Ned In this paragraph, the terms 

laborers and "mechantcs° include watchmen and guards, 

(1) Overtime requirements, No contractor or subcontractor 

contracting for any part of the contract work which may require or 

involve the employment of laborers or mechanics &heti require or 

permit any such laborer or mechanic In any workweek In which the 

Individual Is employed on such work to work In excess of 40 hours In 

such workweek unless such laborer or mechanic receives 

compensation at a rate not less than one and one-half times the basic 

rate of pay for all hours worked in excess of 40 hours In such 

workweek. 

(2) Violation; liability for unpaid wages-, liquidated damages. In the 

event of any violation of the clause set forth In subparagraph (1) of this 

paragraph, the contractor and any subcontractor responsliae therefore 

shall be liable for the _unpaid wages. in addition, such contractor end 

subcontractor shall be liable to the United States an the case of work 

done under contract for the District of Columbia or a territory, to such 

District or to such territory), for liquidated damages. Such liquidated 

damages shall be computed with respect to each individual laborer or 

mechanic, including Watchmen and guards, employed in violation of 

the clause set forth In subparagraph (1) of this paragraph, in the sum of 

$10 for each calendar day on which such Individual was required or 

permitted to work In excess of the standard workweek of 40 hours 

walla:it payment of the overtime wages required by the clause set forth 

in dub paragraph (1) of this paragraph. Previous editions are obsolete 

Page 5 of 5 form HUD-4010 (0612009) ref. Handbook 1344.1 

(3) Withholding for unpaid wages and liquidated damages. HUD oi 

its designee shall upon its own action or upon written request of en 
authored representative of the Department of Labor withhold or 

cause to be withheld, from any moneys payable on account of work 

performed by the contractor or subcontractor under any such contract 

or any other Federal contract with the same prime contract, or any 

other Federally-assisted contract subject to the Contract Work Hours 

and Safety Standards Act which Is held by the same prime contractor 

such sums an may be determined to be necessary to satisfy any 

liabilities of such contractor or subcontractor for unpaid wages and 
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liquidated dasnages as provided In the clause set forth in subparagraph 

(2) of this paragraph_ 

(4) Subcontracts. The contractor or subcontractor shall Insert In any 

subcontracts the clauses set forth In subparagraph (1) through (4) of 

this paragraph and also a clause requiring the subcontractors to 

include these clauses In any lower tier subcontracts. The prime 

contractor shall be responsible for compliance by any subcontractor or 

lower tier subcontractor with the clauses set forth In subparagraphs (1) 

through (4) Of this paragraph. 

C. Health and Safety. The provisions of this paragraph C are 

appecable where (ha amount of the prime contract exceeds $100,000. 

(1) No laborer or mechanic shall be required to work in surroundings or 

under working conditions which are unsanitary, hazardous, or 

dangerous la his health and safety as determined under construction 

safety and health standards promulgated by the Secretary of Labor by 

regulation. 

(2) The Contractor shall comply with all regulations Issued by the 

Secretary of Labor pursuant to Title 29 Part 1928 and failure to comply 

may result In Imposition of sanctions pursuant to the Contract Work 

Hours and Safety Standards Act, (Public Law 91-54, 83 Stet 90). 40 

USC 3701 et seq. 

(3) The contractor shall include the provisions of this paragraph In 

every subcontract so that such provisions will be binding on each 

subcontractor. The contractor shali take such action with respect to any 

subcontractor as the Secretary of Housing and Urban Development or 

the Secretary of Labor shall direct as a means of enforcing such 

provisions. 

Form HUD-401% (June 2009) 

Addendum to ITUD's 
Federal Labor Standards Provisions 

FORM 4010 

The contractor shall submit weekly, for each week in which any 

contract work is performed, a copy of all payrolls to the (the applicant, 

sponsor, or owner), as the case may be, for transmission to the 

County of Riverside—Economic Development Agency. 

The payrolls submitted shell set out accurately and completely all of 

the Information required to be maintained under 29 CFR 5.5(a)(2)(1), 

except that full social security numbers and home addresses shall not 

be Included on weekly transmittals. instead the payrolls shall only need 

to Include an Individually identifying number for each employee (e.g., 

the last four digits of the employee's social security number). The 

required weekly payma Information may be submitted in any form 

desired by contractor or subcontracters provided said payroll compiles 

with 29 CFR 5.6(a)(3)(J). Form WH-347 Is available for this purpose 

from the Wage and Hour Division Web site at 

httolergwve4ol.go_viesa/whdiformeAvh347Metehtm or Its successor site. 

The prime contractor is responsible for the submission of copies of 

payrolls by all subcontractors. Contractors and subcontractors shall. 

maintain the full social security number and current address of each 

covered worker, and shall provide them upon request to the 

(applicant, sponsor, or owner), as the case may be, for tranamissIon 

to the County of Riverside — Economic Development Agency, the 

contractor, or the Wage and Hour Division of the Department of Labor 

for purposes of an investigation or audit of compliance with prevailing 

wage requirements. it is root a violation of this section for a prkne 

contractor to require a subcontractor to provide addresses and social 

security numbers to the prime contractor for Its own records, wIlhout 

weekly submission to the sponsoring government agency (or the 

applicant, sponsor, or owner). 

Submittal of Photocopied Payrolls: 

The submittal of photocopies or other automated duplication ef the 

contractor's regular payrolls Containing ail of the required Information 

pertinent to the CMG-funded project is sufficient to satisfy the payroll 

data requirements pursuant to 29 CFR 5.5 (a)(3)(0)(A). 
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MINUTES  

COMMUNITY HEALTH & WELLNESS CENTER 
JANUARY 29, 2013 

9:00AM 

ATTENDEES 

1. Rudy Acosta 
2. Troy Strange 
3. Dean Holm 
4. Bill Butler 
5. Bruce Nearman 

DISCUSSION 

1. Need to track and identify the remaining/outstanding contractual obligations and 
punch list items. 
a) Swimming Pool — 

1. January 15, 2013 — DWC sent out six (6) invites to bid to finish pool. A 
selection will be made February 1, 2013. 
2. Still need the pumps installed that run the chemicals. The chemicals are 
being done manually. 
3. Once work starts actual labor should be 2-3 weeks. 
4. Materials lead time — Bill says it should be no more than 3 weeks out. 
5. Solar panels for pool — Per Bruce still need to get a permit. 
6. Splash pad still needs to be stained. 
7. North gate leading into pool area still needs to be adjusted. 
8. Gate to pool equipment area needs to be repaired to fasten more securely. 

PUNCH LIST ITEMS (see attached) 
• Per Bill, a significant amount of the punch list items will be completed this week. 
• Drinking water guard rails will still be pending/outstanding. 
• By February 18, 2013 the shade structure will be completed. 
• Bill will schedule to have the rubberized surface installed on February 19, 2013. 
• It was determine in the meeting today that the contractor will have to install tile 

around the towel dispensers in the restrooms. 
• Locker still needs to be installed in Cardio Gym. Rudy gave Bill a spec sheet of 

the lockers, he wants (3 lockers stacked — 6ft high) etc.., Rudy would like the 
lockers that will allow people to bring their own padlocks. 

• Contractor still needs to correct projector issue, it over shoots the screen and spills 
over the wall. 

MEETING ADJOURNED 
10:15AM 
JANUARY 29, 2013 Page 1 of 1 	 COMMUNITY HEALTH & WELLNESS CENTER 



DOUG WALL CONSTRUCTION, Pic.: 
gt, Lie 143112 

Doug Wall Construction, Inc. 
Re: 24 Hour Notice to complete contract work 

Project: Desert Hot Springs Health and Wellness Center 

1/11/2013 
To: Jim Barger with Pacific Pools 

Dear Jim, 

Let this letter serve as a 24 hour notice for you to complete your scope of work for completion of the pool. 
Specifically per your Contract and per plans, specifications, and approved submittals. You are expected to: 
1 - Provide a list of all items outstanding with a date of delivery to the project and a duration of install time. 
2 - Provide adequate workers every work day until your scope of work is complete. 
If you do not respond to this notice with specific item completion dates and workers accordingly within 24 
hours, we will he forced to complete the remaining portion of your incomplete work at your cost per article 
3.4 and 3.5 of your Subcontract Agreement with us. The Project Specifications clearly state that you are to 
provide a complete and operational pool system with a minimum 14-day trouble free operation period. 

The list of items incomplete to date are including hut not limited to: 
Hand and Grab Rails at all side steps 
Starting Platforms 
Racing Lanes and Reels 
Racing Lanes and Storage Reels 
Back Stroke Pennants 
Recall Ropes 
Deck Mounted War Polo Goals 
Life Guard Chairs 
Disabled Chair Lift 
Pool Cover and Storage Reels 
Pool Vacuum 
Wall Brush 
Pool Water Testing Kit 
Pool Signage 
Safety Equipment 
Shower and Eye Wash Station 
Pumps for Chemical System (Chlorine and Acid) 
Start up Training and Field Service for Filters (8) hours 
Start up Instructions for Boiler 
Chemical Control Illustrated Operation Manual 
Chart with Operating Instructions 
Water Testing Results 
On Iland Chemicals 
Start up and Operational Tests operational not less than 14 days 

Specification Section 13 11 54 2.02&3 
Specification Section 13 11 54 2.07 
Specification Section 13 11 54 2.08 
Specification Section 13 11 54 2.09 
Specification Section 13 11 54 2.10 
Specification Section 13 11 54 2.11 
Specification Section 13 11 54 2.12 
Specification Section 13 11 54 2.14 
Specification Section 13 11 54 2.15 
Specification Section 13 11 54 2.23 
Specification Section 13 11 54 2.24 
Specification Section 13 11 54 2.25 
Specification Section 13 11 54 2.26 
Specification Section 13 11 54 2.29 
Specification Section 13 11 54 2.30 
Specification Section 13 11 53 2.21 
Specification Section 13 11 53 
Specification Section 13 11 53 2.12,P 
Specification Section 13 11 53 2.13.H 
Specification Section 13 11 53 2.14.1 
Specification Section 13 11 53 3.14.A 
Specification Section 13 11 53 3.16.A 
Specification Section 13 11 53 3.16.B 
Specification Section 13 11 53 3.16.0 
Specification Section 13 11 53 3.16.D 	Chemical System Start Up 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 



Specification Section 13 11 53 3.16.E 
Specification Section 13 11 53 3.16.F 
Specification Section 13 11 53 1.05.13 
Specification Section 13 11 53 1.05.0 
Specification Section 13 11 53 3.16.F 
As shown on plans 

Pool Heater Start Up 
Pool Operation Training 
Operation and Maintenance Manuals 
Record Drawings 
Post Operating Instructions 
Ultraviolet Light Disinfection System 

Schedule (recent notifications and responses) 
*You were notified on 9/7/12 in writing that your date of completion was scheduled for 11/12/12. 
*You were notified on 12/11/12 in writing that our date of completion had been extended to 12/19/12. 
*You responded on 12/11/12 in writing that you would be able to be complete by the end of December 2012 
or Early January 2013. 
*On 12/19/12 you were sent a letter with six attachments reminding you that the Owners Grand Opening was 
scheduled for 1/11/13, and that all work to complete items were expected to be complete before that time. 
The attachments included a work to complete list, a change order summary dated 9/12/12, a schedule dated 
12110/12, two emails from you, one of which stated your estimate to be complete, and a list of payments 
made to your company dated 12/17/12. 
*In summary, you plastered the pool earlier this week. We filled it with water. You removed your employees 
today with an e-mail stating "this is the last straw" and telling Doug Wall that he should find someone else to 
finish your work. The pool is not operational or complete. 

Payment (recent notifications) 
Your have been furnished with current Change Summary ledgers and cost to date ledgers throughout the 
project On 11/29/12 Shelley Baker sent you a ledger and again on 12/19/12 I sent you ledger of all payments 
made to your company. You have been paid 100% of your contract, 100% of all approved change orders, and 
$18,275.35 of your retention. You are currently paid greater than the work you have in place. 

Respectfully, 
William Butler / Project Manager 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 



teresa@hommelaw.net  

From: 
	

Jim Barger [jim@pacificcustompools.com ] 
Sent: 
	

Friday, January 11,2013 8:50 AM 
To: 
	

Shelley; doug@dwallconst.com ; bill©dwallconstoom 
Subject: 
	

Fwd: update on payment 

Begin forwarded message: 

From: Jim Barger <iim(&,pacificcustompools.com >  
Subject: Re: update on payment 
Date: January 11, 2013 8:47:12 AM PST 
To: lulu(a,pacificcustompools.com   
Cc: Shelley <shelly©dwallconst.com >, "doud@dwallconst.com  Wall" 
<DOUG@dwallconst.com >,  BILL BUTLER <bill@dwallconst.corn>  

We will be leaving the project this morning-this is the last straw. 
On Jan 11, 2013, at 8:33 AM, "Lulu Lopez" <lulu@paeificcustompools.com>  wrote: 

Lulu Lopez 

From: "shellyb©dwallconst.com " <shellyb@dwallconst.com > 
Date: Fri, 11 Jan 2013 15:39:36 +0000 
To: lulu@pacificcustompools.com <lulupacificcustompool&com>  
Cc: dougdwallconst.com <douodwallconst.com›; billdwallconst.com <bill@dwallcon 

st.corn> 
Subject: RE: update on payment 

There is very little money left in your line item because we have paid you in advance the bulk of the jab. All bills must be 

paid first before any other monies will be disbursed. Please submit all conditional finals from all suppliers and 

subcontractors and the balance of the money will be disbursed to Pacific Custom Pools. 

Thank you 

From: Lulu Lopez [mailto:lulu@pacificcustompools.com]  

Sent: Friday, January 11, 2013 7:30 AM 

To: shellybPdwallconst.com   
Cc: doug@dwallconst.com ; bill@dwallconst.com ; Jim Barger 

Subject: Re: update on payment 

The payroll and Systems automated were sent weeks ago. I will re-send when I get in. I will work on the 

conditional finals/invoices for our vendors and the last of our payroll and reimbursements when I get in. 

Lulu Lopez 

From: "sheilyb@dwaliconst.corn"  <shellyb@dwalleonst.com> 

Date: Fri, 11 Jan 2013 15:17:02 +0000 

1 



To: lulu@pacificeustompools.com<lulu@pacifiecustompools.com>  
Cc: dougadwallconst.com <doug@dwallconst.com>; bill@dwallconst.com<bill@dwallconst.corn>  
Subject: RE: update on payment 

Go ahead and send the requested so we can take care of it. We need all this to review. 

Thanks Lulu 

From: Lulu Lopez fmailto:lulu@pacificcustompools.coml  
Sent: Friday, January 11, 2013 7:05 AM 
To: shellybOdwallconst.com   
Cc: bill©dwallconst.com ; dougPdwallconst.com ; Jim Barger 
Subject: Re: update on payment 

I will get that over to you, but what about the two payroll invoices you have and the one from Systems 
automated? 
Lulu Lopez 

From: "shellyb a dwallcon.st.com " <shellybaNwalleonst.com > 
Date: Fri, 11 Jan 2013 14:13:54 +0000 

To: Lulu Lopez<lulu@pacificcustompools.com>  
Cc: billO,dwallconst.com <billOdwalleonst.com>; doug@dwallconst.com<douge,dwaliconst.com > 
Subject: RE: update on payment 

Hi Lulu, 
Your remaining balance due on the DHS weriness Center is below your retention amount. We will need all conditional 

final releases from all your suppliers including equipment not delivered yet. Please forward the requested asap. 

Thank you 

From: Lulu Lopez mailto:I stom ools.corn 
Sent: Thursday, January 10, 2013 5:35 PM 
To: shellybOdwallconst.com   
Subject: Fwd: update on payment 

Thank you, 

Lulu Lopez 
626-795-3400 ext. 203 

Begin forwarded message: 

From: Lulu Lopez <luluApacificcustompools.com >  
Subject: update on payment 
Date: January 10, 2013 5:34:06 PM PST 
To: Shelley <shelly@dwallconst.com >, "douq@dwallconst.com  Wall" 
<doucadwallconst.com >,  BILL BUTLER <bill@dwallconst.com >  

2 



Cc: Jim Barger limapacificcustompools.com >  

Can you tell me when we can expect payment on the payroll invoices please? 

Thank you, 

Lulu Lopez 
626-795-3400 ext. 203 

Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, California 91107 
(0)626-795-3400 ext. 210 
(F)626-795-4003 
(C)626-625-4000 
jimapacificcustompools.com  

Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, California 91107 
(0)626-795-3400 ext. 210 
(F)626-795-4003 
(0)626-625-4000 
jim@,pacificcustompools.corn 



DOUG WALL CONSTRUCTION, INC. 
CA St. Lic f1743112 

1/12/2013 

Jim Barger 
Pacific Custom Pools 
265 N. \tined° Ave. 
Pasadena, CA 91107 

RE: Desert Hot Springs Wellness Center 24 Hour Notice 

Mr. Barger 

I have reviewed the entire contract You are and have been paid ahead of your work in place most if not all of the project 

So your claims of not being paid on time are unfounded. We have even helped you with your payroll when you needed it. 

If you do not respond to the 24 Hour notice you are in breach of your contract obligations. Please respond on Monday 

1/14/2013 with a full crew to complete the project that you are under contract to build as per plans and specifications. 

Doug Wall 

President 

78450 Avenue 41, Bermuda Dunes, CA 92203 • Office: (760) 772-8446 • Fax! (760) 772-9407 



DOUG WALL CONSTRUCTION, INC. 
st. Lk #14.111:,, 

Doug Wall Construction, Inc. 
Re: Notice of Non Compliance with the 24 hour notice sent on 1/11/13. 

Project: Desert Hot Springs Health and Wellness Center 

1/14/2013 
To: Jim Barger with Pacific Pools 

Dear Jim, 

Let this letter serve as a Notice of Non-Compliance. 

On 1/11/13 you were given a 24 hour notice to complete your scope of work. 
You were instructed provide the following items: 
1 - Provide a list of all items outstanding with a date of delivery to the project and a duration of install time. 
2 - Provide adequate workers every work day until your scope of work is complete. 
Your response today at 2:16 pm was, "As of close of business today PCP will be re-assigning it's workforce to 
other projects". You have not provided workers or any delivery dates of outstanding items as requested. 

At this time let it be clear and duly noted that Pacific Custom Pools has abandoned this project and will be 
replaced by Doug Wall Construction Inc. with work forces able to complete the remaining portion of Pacific 
Custom Pools scope of work per the Plans, Specifications, Approved Submittals and Subcontract Agreement 
at Pacific Pools own cost plus 15% per article 3.4 and 3.5 of the Subcontract Agreement. 

Respectfully, 
William Butler / Project Manager 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 



sLe 

12/17/12 DWC INTERNAL LEDGER REGARDING PACIFIC POOLS 

REVISED CONTRACT AMOUNT 

LESS PREVIOUS PAYMENTS T DATE 

SUBTOTAL 

THIS REQUEST as of 12/3/12. 

BALANCE after the $52,215.26 is paid. 

REVISED CONTRACT AMOUNT 

LESS PREVIOUS PAYMENTS T DATE after the $52,215.26 is paid 

SUBTOTAL after the $52,215.26 is paid 

REQUEST as of 12/17/12 

BALANCE after this request is made 

SUBMITTED BY WB 

Work to complete list is attached 

elPf"‘A  

$916,474.61 

$791,987.24 

$124,487.37 

$52,215.26 

$72,272.11 

$30,462.00 

$16,669.14 

$916,474.61 

$844,202.50 

$72,272.11 

$47,131.14 

$25,140.97 

Pacific Pools Invoice received 
	

12/3/2012 Systems Automated 

check request submitted 

Pacific Pools invoice received 
	

12/10/2012 Payroll 

Pacific Pools Invoice received 
	

check request 12/17/12 



bill@dimaliconstcom 

From: 
	

Jim Barger <jiM@pacificcustompools.com > 
Sent: 
	

Thursday, December 13, 2012 11:10 AM 
To: 
	

bill@dwaliconst.com  
Subject: 
	

Re: Desert Hot Springs Wellness Center 

We will not finish by Christmas. I will have to review where we are at this week. 
On Dec 13, 2012, at 10:47 AM, "bill(adwalleonst. cam" <billadwallconst.corn>  wrote: 

To All: 

Your efforts are very appreciated. 
This is the same schedule revised 12/10112. 
The work to complete list is revised as of 6:00 am yesterday. 

It is important with the holidays approaching that we are complete before Christmas. 
Please confirm and schedule all work with Dean at 760-625-7762. 
Any work incomplete after December is subject to liquidated damages. 

BilTButier 
<image001.jpg> 

7E450 Ave 43 

Bermuda Dunes, CA 922.33 
76O772-446 Phone 
7EO-77Z-9407 fax 

<DHS Phase 2 revised 12-10-12 12-28-12 completion.pdf><12-13-12 WORK TO 
COMPLETE LIST DHS.pdf> 

Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, California 91107 
(0)626-795-3400 ext. 210 
(F)626-795-4003 
(C)626-625-4000 
jiCopacificcustornpools.corn  

1 



bill@dviralkonst.com  

From: 
	

Jim Barger qrn@pacificcustompools.com > 
Sent: 
	 Tuesday, December 11, 2012 9:44 AM 

To: 
	

bill@dwallconst.com  
Subject: 
	

Re: DWC schedule 

Pd say we will complete sometime by end of December or early January. I'll have top come up and check our 
progress. 
On Dec 11, 2012, at 8:42 AM, "billedwaliconst.com " <billreitdwallconst.com >  wrote: 

The Owner expected final completion 12/14/12. 
We have fallen short of that. 

It is very important that we all finish strong. 
Please schedule all work with Dean at 760-625-7762. 

attfer 
<image003.jpg> 

78450 Ave 41 

Bermuda Dunes. CA 92203 
760-772-8446 Phone 
7S0-772-9407 Fax 

<DHS Phase 2 revised 11-9-12 12-14-12 completion.pdf> 

Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, California 91107 
(0)626-795-3400 ext. 210 
(F)626-795-4003 
(C)626-625-4000 
iimppacificcustornpools.com   

1. 
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From: 
	

Dean Holm 

To: 
	

biliOdwal const.com   

Subject: 
	 pacirc pools list 

Date: 
	

Monday, December 17, 2012 11:15:32 AM 

Pour concrete at splash pad 
install tile at splash pad 
Install equipment at splash pad 
install steps at pool walls 
tile all face lane ad depth markers 
complete tile at steps 
complete trough cap tile 
grout all tile 
install main drain assemblies 
Complete pool lights 
Set transformer and complete electrical 
Gas connection t heater 
heater exhaust thru roof 
UV sterilizer install and connect 
install sand in filters 
install sump pump 
install chemical tanks 
install eyewash stations 
Plaster 
provide all external equipment 
start up 
maintenance period 
training 



DOUG WALL CONSTRUCTION, INC. 
st 	%MIL! 

, t  Doug Wall Construction, Inc. 
. Re: Completion and current status 

Project: Desert Hot Springs Health and Wellness Center 

12/19/2012 

To: 
Jim Barger with Pacific Pools 

CC: Doug Wall 

I received your letter by email today regarding your not returning to the project until after the 6th of January. 
As Dean our Site Superintendent has told you and I want to reiterate: The Grand Opening is scheduled for 
1/11/13. At this Grand Opening there will be Mayors, City Manager's, different investors, etc. It is a big deal. 
The project will be complete less the pool unless you come through for us. 

By now I'm sure you have received the payment Doug sent for $52,215.26. This payment request was received by us 
on 11/28/12.1 apologize for the miscommunications about what day the check would arrive None the less, you have 
it now. I attached a ledger dated 12/17/12 showing your revised balance $72,272.11. Even since we agreed to 
"pay as you go" for payroll and materials, we have always paid, even though a couple times ittook a week or two. 

Jim, in your experience, you know what a "Grand Opening" means to an Owner. This project is so important to 
this Community. I am pleading with you, to lay our differences aside and complete the project on or before the 
Grand Opening. 

I attached the following to this message: 
DWC ledger regarding balance of Pacific Pools dated 12/17/12 
E-mail from Jim dated 12/13/12 
E mail from Jim dated 12/11/12 
DWC recent look ahead Schedule sent out on 12/10/12. 
Work to complete list dated 12/17/12. 
Change Summary dated 9/25/12. 

Respectfully, 
William Butler / Project Manager 

78450 Ave 41, Bermuda Dunes, CA 92203 
Tel: 760-772-8446 Fax: 760-772-9407 



this change in work. I will also we looking at the additional time we have been on the project due to changes that were perhaps directed by the City. 

In closing, I hope you can understand that while we have had differences during this project, I have always made an effort to get you done. I have no idea what happened this time, perhaps there is something that I missed. Let me know your thoughts and how we may be able to move forward. 

On Dec 13,2012, at 10:47 AM, billa,dwaliconstcom  wrote: 

To All: 

Your efforts are very appreciated. 
This is the same schedule revised 12/10/12. 
The work to complete list is revised as of 6:00 am yesterday. 

It is important with the holidays approaching that we are complete before Christmas. 
Please confirm and schedule all work with Dean at 760-625-7762. 
Any work incomplete after December is subject to liquidated damages. 

(Butter 
<image001.jpg> 

78450 Ave 41 
Bermuda Chines, CA 92203 

760-772-8446 Phone 
700-772-9407 Fax 

<DHS Phase 2 revised 12-10-12 12-28-12 completion.pdf><12-13-12 WORK TO COMPLETE LIST DHS.pdf> 

Jim Barger 
Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 
Pasadena, California 91107 
(0)626-795-3400 ext. 210 
(F)626-795-4003 
(C)626-625-4000 
jimPpacificcustomagpls.com  

2 



Z#M."  

c)c. 	

PG,51,5 
qd-1 a 

bill@dwallconst.com  
Wednesday, December 19, 2012 1:51 PM 	 c„ IL) cLe_46{ 
'Jim Barger' 
doug@dwallconst.com  
RE: Desert Hot Springs Wellness Center 
12-19-12 letter to Jim from Bill Re completion date.pdf, 12-19-12 attachments to letter 
from bill to jim.pdf 

bill@dwallconst.com  

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

ft .  IA A-7 (Ai J-xe-04-1---r 

(Bid utrer 

DCH:f3 Vri, CAT: Fii)N, 

78450 Ave 41 

Bermuda Dunes, CA 92203 
760-77248446 Phone 
760-772-9407 Fax 

From: Jim Barger [Ln_a_Q:11L-n(apacificcustompools,zom]  
Sent: Wednesday, December 19, 2012 9:48 AM 
To: bilkadwailconst.com   
Subject: Re: Desert Hot Springs Wellness Center 

Just letting you know we are missing valuable time. The agreement was payment as we go to keep us working and the last payment is seriously past due. I did receive your voice mail giving an honest explanation which I appreciated. I just wish that if you had money problems, Doug would have called me to let me know. When Doug did call me on Monday afternoon, after going round and round, he did say he was sending our payments Fed Ex for Tuesday delivery. He also asked to meet with me and I told him it would not be possible this week, but perhaps Saturday. I told Doug I would have my office look at my schedule and set up Saturday if at all possible. My office did confirm with your office that I would be there Saturday. To my disappointment, the Fed Ex Doug promised did not arrive on Tuesday. This kind of behavior is setting the stage for nothing but turmoil and the delay of completing the project. Up until this point, we had a deal going that was serving both of our companies to get the project complete-agreeing that we would battle at a later date. Not sure what happened-Doug will have to answer that question. 

I just want to give you a heads up that our office will be closed from the 21st of December through the 2nd of January. You should also note that our crews will be off from the 21st of December through the 6th of January. We had planned on being on site this week and may have looked at working the 26-28 of December and the 2-4 of January. This being said, you have lost 5 days this week and the days scattered throughout the Holidays are looking dismal as well. 

Bill-I must also warn you that we are committed to keeping our crews working on projects where we are paid on time. We will be moving our team to one of those projects. I can not ask my crews to start and stop on projects because the guys lose hours and this requires re-mobilization which is very costly to the Company. If you review the Contract that includes as an Exhibit an attachment of our proposal, part of the agreement was "Continuous mobilization". We have had multiple re-mobilizations, each by no fault of our own scheduling efforts. I will expect to be having a discussion at some point with you about the additional costs associated with 



Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 

Pasadena, California 91107 
Office 626-795-3400 Fax 626-795-4003 

www.pacificcustonzpools.coin 
California Contractor's License # 417294 (A, B, C-53) 

Nevada Contractor's License #34654 (A-Unlimited A-10IA-22) 
Nevada Contractor's License # 72587 (B46,700,000) 

Arizona Contractor's License # 157318-001 

March 12, 2013 
Sent Via Certified Mail 7005 2570 000 5079 2434 
Sent Overnight-Fed Ex 7992 6424 9990 

Mr. Rudy Acosta, CHWC Project Manager 
Desert Hot Springs Community Health and Wellness Center 
65-950 Pierson Blvd. 
Desert Hot Springs, California 92240 

Re: 	Certified Mail 7008 1140 0004 5473 7069 
Your letter dated March 7, 2013 
Received on March 12, 2013 

Per section 4107.(a) 9 Pacific Custom Pools, Inc. (PCP) would like to 
challenge the request for substitution of PCP as the listed subcontractor on the 
above listed project. 

The listed reasons stated by Doug Wall Construction (DWC) being Sections 
4107. (a)3 and Section 4107.(a)7 are false. Specifically, DWC lists 7107. (a)3-PCP 
has never refused to perform under the terms of the Contract between DWC and 
PCP. DWC also cites Section 4107.(a)7-PCP has never delayed or disrupted the 
progress of the work, rather it has been DWC that has disrupted the work of PCP 
by refusing to honor the Contract it signed with PCP. 

We would request that the City properly give notice of a hearing so that 
PCP, it's subcontractors and it's vendors can present testimony in support of PCP's 
position to the original awarding authority. 

4 
 T anlp jn advance for you consideration, 

, 

Cc: 	Scott Therrien Esq. 
Doug Wall Construction 

arger 
IP±egHzient 



Pacific Custom Pools, Inc. 
265 North Vinedo Avenue 

Pasadena, California 91107 
Office 626-795-3400 Fax 626-795-4003 

www.pacificcustonzpools.com  
California Contractor's License #417294 (A, B, C-53) 

Nevada Contractor's License # 34654 (A-Unlimited A-10IA-22) 
Nevada Contractor's License # 72587 (B-$6,700,000) 

Arizona Contractor's License # 157318-001 

March 12, 2013 
Sent Via Certified Mail 7005 2570 000 5079 2434 
Sent Overnight-Fed Ex 7992 6424 9990 

Mr. Rudy Acosta, CHWC Project Manager 
Desert Hot Springs Community Health and Wellness Center 
65-950 Pierson Blvd. 
Desert Hot Springs, California 92240 

Re: Delay Claim 

Per California Public Contract Code please accept this as additional notice 
(first notice sent by letter dated February 11, 2013) that Pacific Custom Pools, Inc. 
(PCP) is requesting consideration of our delay claim for an additional 333 days 
beyond the time agreed upon in the original contract schedule. The City through 
its agents authorized several time extensions without offering any compensation 
to PCP for it's additional overhead costs. Further, as you are aware, the ei -ty-
negotiated a Change Order with Doug Wall Construction (DWG) that extended the 
project well past the original date of completion. Input from PCP was never 
solicited and a Change Order was never offered to PCP during those negotiations. 

Our delay claim is as follows: 

PCP OHS CONTRACT WORK 
	

$1,042,478.06 
PCP GROSS SALES 2011/2012 

	
$6,909,732.88 

% OF WORK COVERED BY DWC @ DHSWC 
	

15.09% 

DURATION OF WORK BY PCP 
DURATION OF PCP WORK PER AGREED SCHDULE 
ADDITIONAL DAYS OVER SCHEDULE 

PCP OVERHEAD FOR PERIOD 
OVERHEAD COVERED BY DHSWC 
COST PER DAY 

508 
175 
333 

$2,215,787.44 
$334,297.99 

$658.07 

TOTAL OVERHEAD AS AN EXTRA-333 DAYS 	 $219,136.28 



Per California Code we will be forwarding an audited financial statement in 
support of our claim. 

I have also attached to this letter a copy of the original letter sent to you 
on February 11, 2013. 

Thanks in advance for you consideration, 

Jam 	ger 
President 

Cc: 	Scott Therrien Esq. 
Doug Wall Construction 
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PUBLIC CONTRACT CODE 
SECTION 4100-4114 

4100. This chapter may be cited as the "Subletting and 
Subcontracting Fair Practices Act." 

4101. The Legislature finds that the practices of bid shopping and 
bid peddling in connection with the construction, alteration, and 
repair of public improvements often result in poor quality of 
material and workmanship to the detriment of the public, deprive the 
public of the full benefits of fair competition among prime 
contractors and subcontractors, and lead to insolvencies, loss of 
wages to employees, and other evils. 

4103. Nothing in this chapter limits or diminishes any rights or 
remedies, either legal or equitable, which: 

(a) An original or substituted subcontractor may have against the 
prime contractor, his or her successors or assigns. 

(b) The state or any county, city, body politic, or public agency 
may have against the prime contractor, his or her successors or 
assigns, including the right to take over and complete the contract. 

4104. Any officer, department, board or commission taking bids for 
the construction of any public work or improvement shall provide in 
the specifications prepared for the work or improvement or in the 
general conditions under which bids will be received for the doing of 
the work incident to the public work or improvement that any person 
making a bid or offer to perform the work, shall, in his or her bid 
or offer, set forth: 

(a) (1) The name and the location of the place of business of each 
subcontractor who will perform work or labor or render service to 
the prime contractor in or about the construction of the work or 
improvement, or a subcontractor licensed by the State of California 
who, under subcontract to the prime contractor, specially fabricates 
and installs a portion of the work or improvement according to 
detailed drawings contained in the plans and specifications, in an 
amount in excess of one-half of 1 percent of the prime contractor's 
total bid or, in the case of bids or offers for the construction of 
streets or highways, including bridges, in excess of one-half of 1 
percent of the prime contractor's total bid or ten thousand dollars 
($10,000), whichever is greater. 

(2) (A) Subject to subparagraph (B), any information requested by 
the officer, department, board, or commission concerning any 
subcontractor who the prime contractor is required to list under this 
subdivision, other than the subcontractor's name and location of 
business, may be submitted by the prime contractor up to 24 hours 
after the deadline established by the officer, department, board, or 
commission for receipt of bids by prime contractors. 

(B) A state or local agency may implement subparagraph (A) at its 
option. 
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(b) The portion of the work that will be done by each 
subcontractor under this act. The prime contractor shall list only 
one subcontractor for each portion as is defined by the prime 
contractor in his or her bid. 

4104.5. (a) The officer, department, board, or commission taking 
bids for construction of any public work or improvement shall specify 
in the bid invitation and public notice the place the bids of the 
prime contractors are to be received and the time by which they shall 
be received. The date and time shall be extended by no less than 72 
hours if the officer, department, board, or commission issues any 
material changes, additions, or deletions to the invitation later 
than 72 hours prior to the bid closing. Any bids received after the 
time specified in the notice or any extension due to material changes 
shall be returned unopened. 

(b) As used in this section, the term "material change" means a 
change with a substantial cost impact on the total hid as determined 
by the awarding agency. 

(c) As used in this section, the term "bid invitation" shall 
include any documents issued to prime contractors that contain 
descriptions of the work to be bid or the content, form, or manner of 
submission of bids by bidders. 

4105. Circumvention by a general contractor who bids as a prime 
contractor of the requirement under Section 4104 for him or her to 
list his or her subcontractors, by the device of listing another 
contractor who will in turn sublet portions constituting the majority 
of the work covered by the prime contract, shall be considered a 
violation of this chapter and shall subject that prime contractor to 
the penalties set forth in Sections 4110 and 4111. 

4106. If a prime contractor fails to specify a subcontractor or if 
a prime contractor specifies more than one subcontractor for the same 
portion of work to be performed under the contract in excess of 
one-half of 1 percent of the prime contractor's total bid, the prime 
contractor agrees that he or she is fully qualified to perform that 
portion himself or herself, and that the prime contractor shall 
perform that portion himself or herself. 

If after award of contract, the prime contractor subcontracts, 
except as provided for in Sections 4107 or 4109, any such portion of 
the work, the prime contractor shall be subject to the penalties 
named in Section 4111. 

4107. A prime contractor whose bid is accepted may not: 
(a) Substitute a person as subcontractor in place of the 

subcontractor listed in the original bid, except that the awarding 
authority, or its duly authorized officer, may, except as otherwise 
provided in Section 4107.5, consent to the substitution of another 
person as a subcontractor in any of the following situations: 

(1) When the subcontractor listed in the bid, after having had a 
reasonable opportunity to do so, fails or refuses to execute a 
written contract for the scope of work specified in the subcontractor' 
s bid and at the price specified in the subcontractor's bid, when 
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that written contract, based upon the general terms, conditions, 
plans, and specifications for the project involved or the terms of 
that subcontractor's written bid, is presented to the subcontractor 
by the prime contractor. 

(2) When the listed subcontractor becomes insolvent or the subject 
of an order for relief in bankruptcy. 

(3) When the listed subcontractor fails or refuses to perform his 
or her subcontract. 

(4) When the listed subcontractor fails or refuses to meet the 
bond requirements of the prime contractor as set forth in Section 
4108. 

(5) When the prime contractor demonstrates to the awarding 
authority, or its duly authorized officer, subject to the further 
provisions set forth in Section 4107.5, that the name of the 
subcontractor was listed as the result of an inadvertent clerical 
error. 

(6) When the listed subcontractor is not licensed pursuant to the 
Contractors License Law. 

(7) When the awarding authority, or its duly authorized officer, 
determines that the work performed by the listed subcontractor is 
substantially unsatisfactory and not in substantial accordance with 
the plans and specifications, or that the subcontractor is 
substantially delaying or disrupting the progress of the work. 

(8) When the listed subcontractor is ineligible to work on a 
public works project pursuant to Section 1777.1 or 1777.7 of the 
Labor Code. 

(9) When the awarding authority determines that a listed 
subcontractor is not a responsible contractor. 

Prior to approval of the prime contractor's request for the 
substitution, the awarding authority, or its duly authorized officer, 
shall give notice in writing to the listed subcontractor of the 
prime contractor's request to substitute and of the reasons for the 
request. The notice shall be served by certified or registered mail 
to the last known address of the subcontractor. The listed 
subcontractor who has been so notified has five working days within 
which to submit written objections to the substitution to the 
awarding authority. Failure to file these written objections 
constitutes the listed subcontractor's consent to the substitution. 

If written objections are filed, the awarding authority shall give 
notice in writing of at least five working days to the listed 
subcontractor of a hearing by the awarding authority on the prime 
contractor's request for substitution. 

(b) Permit a subcontract to be voluntarily assigned or transferred 
or allow it to be performed by anyone other than the original 
subcontractor listed in the original bid, without the consent of the 
awarding authority, or its duly authorized officer. 

(c) Other than in the performance of "change orders" causing 
changes or deviations from the original contract, sublet or 
subcontract any portion of the work in excess of one-half of 1 
percent of the prime contractor's total bid as to which his or her 
original bid did not designate a subcontractor. 

4107.2. No subcontractor listed by a prime contractor under Section 
4104 as furnishing and installing carpeting, shall voluntarily 
sublet his or her subcontract with respect to any portion of the 
labor to be performed unless he or she specified the subcontractor in 
his or her bid for that subcontract to the prime contractor. 

http://www.leginfo.ca.gov/egi-bin/displaycode?seetion----pcc&group=04001-05000&file=41.. . 412/2013 



CA Codes (pce:4100-4114) 	 Page 4 of 6 

4107.5. The prime contractor as a condition to assert a claim of 
inadvertent clerical error in the listing of a subcontractor shall 
within two working days after the time of the prime bid opening by 
the awarding authority give written notice to the awarding authority 
and copies of that notice to both the subcontractor he or she claims 
to have listed in error and the intended subcontractor who had bid to 
the prime contractor prior to bid opening. 

Any listed subcontractor who has been notified by the prime 
contractor in accordance with this section as to an inadvertent 
clerical error shall be allowed six working days from the time of the 
prime bid opening within which to submit to the awarding authority 
and to the prime contractor written objection to the prime contractor' 
s claim of inadvertent clerical error. Failure of the listed 
subcontractor to file the written notice within the six working days 
shall be primary evidence of his or her agreement that an inadvertent 
clerical error was made. 

The awarding authority shall, after a public hearing as provided 
in Section 4107 and in the absence of compelling reasons to the 
contrary, consent to the substitution of the intended subcontractor: 

(a) If (1) the prime contractor, (2) the subcontractor listed in 
error, and (3) the intended subcontractor each submit an affidavit to 
the awarding authority along with such additional evidence as the 
parties may wish to submit that an inadvertent clerical error was in 
fact made, provided that the affidavits from each of the three 
parties are filed within eight working days from the time of the 
prime bid opening, or 

(b) If the affidavits are filed by both the prime contractor and 
the intended subcontractor within the specified time but the 
subcontractor whom the prime contractor claims to have listed in 
error does not submit within six working days, to the awarding 
authority and to the prime contractor, written objection to the prime 
contractor's claim of inadvertent clerical error as provided in this 
section. 

If the affidavits are filed by both the prime contractor and the 
intended subcontractor but the listed subcontractor has, within six 
working days from the time of the prime bid opening, submitted to the 
awarding authority and to the prime contractor written objection to 
the prime contractor's claim of inadvertent clerical error, the 
awarding authority shall investigate the claims of the parties and 
shall hold a public hearing as provided in Section 4107 to determine 
the validity of those claims. Any determination made shall be based 
on the facts contained in the declarations submitted under penalty of 
perjury by all three parties and supported by testimony under oath 
and subject to cross-examination. The awarding authority may, on its 
own motion or that of any other party, admit testimony of other 
contractors, any bid registries or depositories, or any other party 
in possession of facts which may have a bearing on the decision of 
the awarding authority. 

4107.7. If a contractor who enters into a contract with a public 
entity for investigation, removal or remedial action, or disposal 
relative to the release or presence of a hazardous material or 
hazardous waste fails to pay a subcontractor registered as a 
hazardous waste hauler pursuant to Section 25163 of the Health and 
Safety Code within 10 days after the investigation, removal or 
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remedial action, or disposal is completed, the subcontractor may 
serve a stop notice upon the public entity in accordance with Chapter 
4 (commencing with Section 9350) of Title 3 of Part 6 of Division 4 
of the Civil Code. 

4108. (a) It shall be the responsibility of each subcontractor 
submitting bids to a prime contractor to be prepared to submit a 
faithful performance and payment bond or bonds if so requested by the 
prime contractor. 

(b) In the event any subcontractor submitting a bid to a prime 
contractor does not, upon the request of the prime contractor and at 
the expense of the prime contractor at the established charge or 
premium therefor, furnish to the prime contractor a bond or bonds 
issued by an admitted surety wherein the prime contractor shall be 
named the obligee, guaranteeing prompt and faithful performance of 
the subcontract and the payment of all claims for labor and materials 
furnished or used in and about the work to be done and performed 
under the subcontract, the prime contractor may reject the bid and 
make a substitution of another subcontractor subject to Section 4107. 

(c) (1) The bond or bonds may be required under this section only 
if the prime contractor in his or her written or published request 
for subbids clearly specifies the amount and requirements of the bond 
or bonds. 

(2) If the expense of the bond or bonds required under this 
section is to be borne by the subcontractor, that requirement shall 
also be specified in the prime contractor's written or published 
request for subbids. 

(3) The prime contractor's failure to specify bond requirements, 
in accordance with this subdivision, in the written or published 
request for subbids shall preclude the prime contractor from imposing 
bond requirements under this section. 

4109. Subletting or subcontracting of any portion of the work in 
excess of one-half of 1 percent of the prime contractor's total bid 
as to which no subcontractor was designated in the original bid shall 
only be permitted in cases of public emergency or necessity, and 
then only after a finding reduced to writing as a public record of 
the awarding authority setting forth the facts constituting the 
emergency or necessity. 

4110. A prime contractor violating any of the provisions of this 
chapter violates his or her contract and the awarding authority may 
exercise the option, in its own discretion, of (1) canceling his or 
her contract or (2) assessing the prime contractor a penalty in an 
amount of not more than 10 percent of the amount of the subcontract 
involved, and this penalty shall be deposited in the fund out of 
which the prime contract is awarded. In any proceedings under this 
section the prime contractor shall be entitled to a public hearing 
and to five days' notice of the time and place thereof. 

4111. Violation of this chapter by a licensee under Chapter 9 
(commencing with Section 7000) of Division 3 of the Business and 
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Professions Code constitutes grounds for disciplinary action by the 
Contractors State License Board, in addition to the penalties 
prescribed in Section 4110. 

4112. The failure on the part of a contractor to comply with any 
provision of this chapter does not constitute a defense to the 
contractor in any action brought against the contractor by a 
subcontractor. 

4113. As used in this chapter, the word "subcontractor" shall mean 
a contractor, within the meaning of the provisions of Chapter 9 
(commencing with Section 7000) of Division 3 of the Business and 
Professions Code, who contracts directly with the prime contractor. 

"Prime contractor" shall mean the contractor who contracts 
directly with the awarding authority. 

4114. The county board of supervisors, when it is the awarding 
authority, may delegate its functions under Sections 4107 and 4110 to 
any officer designated by the board. 

The authorized officer shall make a written recommendation to the 
board of supervisors. The board of supervisors may adopt the 
recommendation without further notice or hearing, or may set the 
matter for a de novo hearing before the board. 
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